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ARKANSAS PUBLIC SERVICE COMMISSION

IN THE MATTER OF AMENDMENTS
TO THE ARKANSAS PUBLIC SERVICE
COMMISSION’S NET METERING RULES

)FILED
1
)

DOCKET NO. 12-001-R
ORDERIO. 6

ORDER

On January 4, 2012, by Order No. I in this docket, the Arkansas Public Service
Commission (“Commission”), opened this proceeding to address the effect of the
Arkansas Court of Appeals decision issued in Enteergy Ark., Inc. v. Ark. fib. Sew.

Comm’n, 2011 Ark. App rEntergy Arkansas”) on the Commission‘s Net Metering Rules
(“NMRs”) and any other N M R provisions t h a t could impede the development and use of
net metering facilities in Arkansas. Order No. 1 at 4. The Commission adopted the

NMR in 2002 in order t o implement the Arkansas Renewable Energy Development Act
of

2001,

(“the Act,” or “AREDA’’)
codified at Arkansas Code Annotated

55 23-18-601

through 23-18-604.The Act generally grants authority to the Commission to establish
NMRs to promote the development of renewable energy, and to expand the scope of net
metering for certain purposes.

Order No. I made all jurisdictional electric utilties Parties to this proceeding and
established a procedural schedule under which Initial Comments were filed on February
24,

2012;

Reply Comments were filed on March 16; and Surreply Comments were filed

on March 30, 2012. Order Nos. 2, 3, and 4 granted intervention, respectively, to
William R, Ball (pro se), to Arkansas Electric Energy Consumers, Inc. (“AEEC”),and to
five state agencies, The five state agencies - the Universit.y of Arkansas System (W of A

System”), Arkansas Technical University (“ATU”), the Arkansas Building Authority
(“AIBA”),the Arkansas Department of Human Services, and the Arkansas Department of
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Correction (“DOC”)(colIectively, “State Agencies”)

-

were granted consolidated

intervention, on the motion of utilities and Staff, but they retained the ability to petition
to submit information or testimony independently if needed. By Order No. 5, the

Commission admitted an exhibit offered by Joint Utilities, as supplemented by the AG,

consisting of examples of indemniv and insurance provisions related to net metering

and distributed generation taken from other jurisdictions.
Positions of the Parties

Indemnity and Insurance

As noted in Order No. I, t h e Arkansas Court of Appeals issued a mandate in
Entergy Arkansas on December 8, 2011, ruling that Article 12, Section

12

of the

Arkansas Constitution prohibits a state agency from indemnifying a public utility for
liabilities that might arise in connection with utility facilities behind the customer‘s
meter.* The Arkansas Supreme Court denied review on December 8,2011. The current
NMRs include a Standard Interconnection Agreement (“Agreement”) that the utility

must provide and that the customer must execute and submit thirty days prior to
interconnection. NMRs, Appendix A at Section 7. The Agreement provides that each

party shall indemnify the other party against

. . . all loss, damages expense and liability to third persons for injury to or
death of person or injury to property caused by the indemnifying parly’s
engineering design, construction ownership or operations of, or the
making of replacements, additions or betterment to, or by failure of, any
such party’s works for facilities used in connection with this Agreement. . .
1 The Court of Appeals restricted its decision to the Article 12,Section 12issue and found it unnecessary to
address a number of other provisions the indemnity provision was alleged to violate, including I) Article
5, Section 20 (sovereign immunity); 2) statutes giving the Arkansas CIaims Commission exclusive
jurisdiction over claims against state agencies; 3) statutes that prohibit discrimination between utility
customers; 4)U.S. Const. Amendment 14; and 5)hkansas Constitution, Article 2, Section 18.
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Id.a t 3-4, citing NMR Appendix A.
Taking Entergy Arkansas into account, all parties to this proceeding agree that
state agencies in Arkansas cannot under the Arkansas Constitution, and should not,
under the NMRs, be required to sign this agreement. State Agencies Initial at I; Mr, 3all
Initial at 3; Joint Utilities Initial at 7;AG Initial at 3; Staff Initial at 17 3 and 4. All

parties except Joint Utilities favor removal of the indemnity requirement from the
NMRs for all customers. AG and State Agency Joint Surreply at 2-3; William Ball Initial

at 3-4;Staff Reply at 1-3. However, if the Commission does not decide to remove the
indemnity requirement from the MMRs for all customers, State Agencies, Staff and the
Attorney General recommend, as an acceptable fallback, that the indemnity requirement

be lifted only €or governmental entities. AG and State Agency Joint Surreply at 4; Staff
Surreply at 19 (Staff initially favored this approach, but in Reply joined parties favoring
complete removal of the indemnity requirement; Staff Reply at

2).

All parties except

Joint Utilities oppose a recommendation by Joint Utilities (detailed below) to require
governmental agencies to purchase insurance in lieu of signing an indemnity agreement.
AG and State Agency Joint Surreply at 3; William Ball Initial at 4-5; Staff Reply at 3-8,

Entergy Arkansas, Inc. (“EAI”), Southwestern Electric Power Company, Empire
District Electric Company (3lnJEPCO”), Oklahoma Gas and Electric Company

(“OGW’), and Arkansas Electric Cooperative Corporation (“AEEC”)(collectively, “Joint

Utilities”)note that Order No, 1 in this docket encouraged the parties to collaborate on
proposed revisions to the NMR,and they thus propose a single set of NMR revisions.
Joint Utilities Initial at

2.

The Joint Utility proposal would retain the current

Agreement, in substance and with clarifying changes, for all customers except federal,
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state, county, or municipal agencies.

Id. at Attachment A,

For those excepted

customers, the Joint Utility Proposal would not require the signing of an indernniw

agreement, but would instead require those customers to obtain commercial general
liability insurance naming the Utility as an additional insured, and insuring the Utility
against all claims arising from the negligence of the customer, with minimum 1iabilit-y
limits of $2 million per occurrence and $2 million in the aggregate. Id.
Joint Utilities summarize the history of litigation leading to the Entergy
Arkansas decision, which arose from a customer complaint over the indemnity clause in

an Additional Facilities Agreement between ATU and EAI. Id. at 2-5. Joint Utilities
note that the Court affirmed the Commission’s decision in every respect, including the

Commission’s rulings that the indemnification provision is essential to, and cannot be
severed from the Agreement, and that ATU’s educational purposes do not place the

Agreement within any exception from the Constitution’sprohibition on indemnification
of private corporations by the state. Id, at 3-4.

Joint Utilities note that, on December 8, 2011, the same day that the Supreme
Court denied M ’ s petition for review, E M sought approval of a Special Rate Contract
(3RC”) in order to amend EAI’s Additional Facilities Agreements and to thereby allow
uninterrupted service to ATU. Id. at 5. The SRC required the Customer to pay the

Company $20,000 annually in payments spread equally over a twelve month period for
an insurance policy with limits in the amount of

$2

million per occurrence and $2

million in the aggregate, in lieu of providing indemnification, Id. at 6. Joint Utilities

note that Staff supported the SRC as non-discriminatory, cost-effective, and in the
public interest, and that the Commission approved it, acknowledging M ’ s testimony to
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the effect that the SRC was an attempt to match as closely as possible the risk protection
provided by indemnity clause in the Additional Facilities Agreements, Id.

Joint Utilities indicate that the Entergy Arkansas decision means that state
agencies need an option for net metering that does not require an agreement to

indemnify the utility, and that federal agencies similarly are prohibited by the federal
Anti-Deficiency Act from agreeing to indemnification clauses in contracts. Id. at 7. Yet,
Joint Utilities state, the promise to indemnify by a net-metering customer in Section 7 of
the Agreement is an important protection to

the utility and to its other customers, as

confirmed by the Commission’s unchallenged finding that the indemnification clause in

Entergy Arkansas was valuable to the utility and was not severable from the Agreement.
Id. at 8. Joint Utilities argue that the net-metering customer, and not other customers,
should bear the risk of injury or damage t o third parties associated with interconnection
of his or her net-metering facilities. Id. at 8. Utilities further argue that the

Commission’s approval of the SRC implicitly recognized the importance of alternate
consideration to restore the balance of consideration between EAI and ATU in that case,
and that the same rationale applies for net metering. Id. at 8-9.

Joint Utilities assert that their proposed insurance requirement for government
customers approximatesthe risk protection provided by the indemnity requirement that
is applicable to other customers, as it applies to ordinary hazards. Id. at IO. Joint
UiiIities also commented at the Public Hearing that a requirement for governmental

entities to purchase insurance would not violate AREDA’s requirement that the
Commission may only approve new charges on netmetering customers if they are found
to outweigh certain benefits. Tr. at 206-207(referring to Ark, Code Annotated 23-18-
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604(b)(2)).

Joint Utilities state on this point that, since the insurance requirement

would be in lieu of a stricken indemniv provision, and would simply replace the
economic cost of the same risk with a different charge, it is actually not an additional

charge. Tr. at

207.

Joint Utilities state that their proposed amendments to NMR

indernniw and insurance provisions will eliminate the impediment to development of

net metering in Arkansas arising horn the need to properly allocate third p a w liabiliw
risk among utilities and their customers. Id. at 11.

Joint Utilities also provide the example of insurance provisions required in other
states as part of net metering or distributed generation rules and agreements. Joint

Utilities Reply at 13-14;Joint Utilities State Supplement. Joint Utilities note that at

least 27 states require either indemnity or insurance or both, and that thirteen states
require net-metering customers to carry insurance. Joint Utilities Surreply at IO. Other

states, variously, require proof of insurance or financial means to meet customer
liabilities, or have approved a tariff with an insurance requirement, or allow the utility to

require the customer to maintain whatever insurance existed when the interconnection
agreement was signed. Id.at 10-11.

The AG states that the existing indemnification provision can burden and
discourage smaller potential net-metering customers and that it entirely prevents state
entities from being net-metering customers. AG Direct at 3. Mr. Ball states that it has

proven to be a substantial barrier €or government, municipal and institutiond netmetering facilities. Ball Initial at 3. Staff introduced into the record public utility replies
to Staff discovery, which provide examples of federal, state, and local government
entities that attempted to implement net metering in Arkansas, but have not done so
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because they refused to sign the Standard Interconnection Agreement. Staff RepIy at
Attachment 1,

Mr, Ball, the AG, and Staff all participated in the original NMR proceedings and

reference the Commission’s decision in those proceedings to reject a utility-proposed
insurance requirement and instead to require indernniv. Noting that the statutory
purpose of AKEDA is to promote net metering and associated economic development

benefits, the AG states that t h e Commission originally approved indemnification as a
less costly alternative to insurance, so as not to discourage net metering. AG Direct at 23. The AG notes that the Commission also determined that insurance was unnecessary
because the possibility of liability being imposed is remote. Id. at 3. Mr. Ball adds that

the insurance proposal was rejected because of redundant levels of safety built into solar
photovoltaic equipment. Ball Initial at 2-3. Mr. Ball states that a broad range of

stakeholders nationally have developed grid interconnection certifications that make
safety concerns virtually non-existent. Id. at 3. Mr. Ball reports that he contacted
national experts, laboratories, and organizations and has been unable to document one
single incident where a renewable energy net-metering system has caused damage to

utility equipment or injured a utility worker. Id. at 3-4. Staff characterizes the
Commission’s prior adoption of and indemnity clause as a middle ground between
requiring liability insurance and no indemnification because the evidence presented did

not support either extreme. Staff Initial at 2. Staff, the AG, and Mr. Ball argue that,
since no incidents have occurred in Arkansas with net-metering facilities over a period

of ten years, the evidence shows that indemnity is now unnecessary and an insurance
requirement remains unjustified. Id. at 2-3; AG Direct at 3; Staff Reply at IO.
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State Agencies and Staff note that the Arkansas State CIaims Commission is the
exclusive forum for determining the state’s liability for damages. State Agencies Initial
at

2; Staff

Surreply at 9. They argue that the utility is thus in substantially the same

position with or without the indemnity agreement, and has suffered no material change

in circumstance that might justify replacing indemnify with insurance. Id.

Mr. Ball, the AG and Staff argue that the Joint Utility insurance proposal Violates
various general ratemaking principles and statutes. Mr. Ball argues that it is not in the
best interest of ratepayers to allow utilities to recover costs to insure for a virtually non-

existent risk. Ball Initial at 5. State Agencies similarly suggest that utilities lack the
empirical evidence of additional costs resulting from the liability at issue that would be
necessary to form the basis of recovery in a rate case. State Agencies Initial at IO. State

Agencies further argue that requiring a state entity to pay a liability insurance premium
as a condition

of receiving electrical service would create a “super rate” violative of the

statutory prohibition on unreasonable practices under A.C.A. 5 23-2-304(a)(3) and 5 234-103.Id.

The AG similarly argues that the statutory prohibition on unjust discrimination
among utility customers prohibits the Commission from imposing a greater burden on
state entities than on private entities. AG Direct at 5, citfng A.C.A. 55 23-3-113and 233-114(a)(i). If anything, the AG argues that the state is less likely to have unfunded

IiabiIity because it has greater resources than private entities, so that requiring state
entities to either pay for insurance, indemnify the utility, or pay an increased fee plainly
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violates the statutory prohibition on unjust discrimination. Id. at 5.2 Staff states that no
party presents evidence t o support differentid treatment of governmental ratepayers

differently by requiring insurance, and argues that simply removing the indemniw
provision altogether further resolves any potential issue of determining whether state,

federal, and local agencies are differently situated with respect to indemnification. Staff
Reply at 3.
These parties opposing the utility insurance proposal also argue that the

insurance proposal would violate AREDA and the NMRs. Staff asserts that requiring
insurance coverage of

$2 million

per occurrence and $2 million overall would frustrate

AREDA's intent to promote net metering. Staff Reply 7-8. The AG and Mr. Ball note
that AREDA and the NMRs require that any new or additional charge applying

specifically to net-metering customers must be supported by a cost-benefit analysis that
demonstratesthat

the electric utility's direct costs of interconnection and administration of
net-metering outweigh the distribution system, environmental and public
policy benefits of allocating the costs among the electric utility's entire
customer base.

Id.at 4, citing NMR 5 2.03CB);see also, Ball Initial at 4, citing A.C.A 3 23-18-604&)(2).
Mr. Ball states that the costs ofthe utilities' proposed requirement for customers to buy
insurance in lieu of indemnification would far outweigh the value of the electricity

produced. Ball Initial at 4. These parties argue that neither the indemnity requirement
Thus, if the Cornmission does not adopt the AG's primary recommendation to entirely eliminate the
indemnification provisions of the NMR,the AG recommends that the Commission should exempt state
agencies and subdivisions, with no alternative obligation, or that the Commission amend the
indemnification language to provide that it applies only "to the cxtent permitted by law." Id. at 5-6. The
AG states that former alternative has been followed in Indiana and Massachusetts, and that the latter
alternative is similar to the approach taken by Arizona, New Jersey, Colorado, and other states. Id. at 6,
FN 2 and 3.
2
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nor a requirement to purchase insurance can overcome this statutory cost benefit
requirement. Id; AG Direct at 4.
Regarding AREDA’s statutory purpose of promoting net metering, Staff states

that the NMRs have led to an increase in net-metering faciIities from two installations
totaIing 5.5 kW in 2003 to 140 installations totaling 680 kW in zoio. Staff Initial at 5.
Staff argues the NRMs thus are reasonably advancing the legislative purposes expressed

in the Act, including encouraging the use of renewable energy, reducing utility
interconnection and administrative costs for small consumers, reducing dependence on
imported fossil fuels, fostering investment in renewable technology, reducing

environmental stresses from energy production and increasing consumer choice. Id.
Staff states that simply eliminating indemnity would accommodate the Entergy

Arkansas decision without imposing insurance requirements on state agencies that

would impede the continued growth of net metering. Id. at 6.
In response t o Joint Utilities’ examples of rules in other states, Staff notes that,
even where other states have implemented rules requiring some form of supplemental
insurance, those states may combine net-metering rules with rules for Small Generators

and Qualifying Facilities under the federal Public Utilities Regulatory Policies Act
(“PURPA,” 16 U.S.C. Chapter 46) [which often contemplate distributed generation

projects of up to 20 MW in size), or may allow existing self-insurance to meet the

requirement, Id. at 15. Staff notes that those states that do require insurance often
establish a two-tiered structure setting minimum coverage amounts based OD generating
capacity, with larger insurance limits required for larger projects, Id. at 16-17. Staff
states that the Joint

Utilities‘ $2 million minimum insurance proposal for all public
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agency net-metering projects is “simply not in step” with other states’ insurance
requirements. Id. at 17.

Staff states that insurance and indemnity do not provide equivalent risk

allocation, that each party should bear responsibility for its own negligence and no
more, and that net-metering customers should not bear all of the risk of injury or

damage to third parties. Staff Reply at: 6, Staff adds that neither prior Commission

decisions, nor the Entergy Arkansas decision, nor the Special Rate Contract approved
in the Arkansas Tech case in response to t h e Entergy Arkansas decision, require or

support a requirement for customers to purchase insurance. Staff Surreply at 2. Staff
states that the cross-indemnity provision in the Standard Interconnection Agreement

for net metering is substantially different from the indemnity clause in the Facilities
Agreement that gave rise to Entergy Arkansas, in that, unlike the Facilities Agreement,

the Standard Interconnection Agreement does not expand liability for either party
beyond what is already provided by Arkansas law, nor does it create a monetary charge

for the customer, Id. Rather, it provides that each party is responsible for injury or
damage arising from its own negligence. Id. Staff argues that, because Entergy
Arkansas was decided based on a Constitutional violation, and not on the basis of the

inseverability of the indemnity clause from the overdl Facilities Agreement, it requires
no substitute in the form of insurance. Id. at 5. Staff argues further that the Special

Rate Contract was an expedient, temporary measure not intended to be a long-term
solution or precedent for requiring supplemental insurance as a substitute for indemnity
in every context. Id. at 5-6. Similarly, Staff argues that the treatment of indemniiy for
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state agencies in the N M R context should not be considered precedent for other
indemnification situationsthat might be affected by Entergy Ar-kansas. Id. at 7.
State Agencies elaborate on the Constitutional implications of the Joint Utility

proposal to require them to purchase insurance. They explain that the public p o k y
behind the Constitutional prohibition on indemnification is to presewe public assets for
public use rather than for corporate shareholder profits. State Agencies Initial at 3-4.
They argue that the requirement to purchase insurance would be a clearer and more

direct violation of the Constitution than the indemnity agreement. Id. a t 3. They state

that an insurance requirement would require them to indemnify the utility dollar-fordollar for a contract to purchase insurance, which itself constitutes a present liability of

the utility to pay for future indebtedness. Id. State Agencies reason that, given that the
Constitution prohibits the state from signing an indemnity agreement promising to pay

for future liabilities that may never accrue, it is clear that the state cannot pay for a
utiliws actual accrued liabilities for insurance. Id.
State Agencies also argue that an insurance requirement would necessarily shift

the corporation’s liability to the State, because any utility liability for a personal injury
or property damage judgment must be based on the utility’s fault (and then only if the
utility‘s fault is greater than that of plaintiff, and only to the degree that plaintiffs fault

does not proportionately reduce recovery) and because the utility has no insurable
interest in a liability policy except its own liability. Id, at 5. State Agencies assert that

the utility has no vicarious liability to insure against because neither the utility nor the
customer are agents of the other, and that state payment of any liability determined

through the State Claims Commission leaves nothing to be paid by the utility or the
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utility’s insurance, Id. at 5-6, State Agencies review various potential scenarios
involving injury to either utility or state employees sustained by contact with net-

metering equipment and conclude that the utility is not exposed to any liability that the
state should assume. Id. at 7-9. State Agencies further argue that, with respect to
injuries resulting from utility negligence, the utility’s existing liability insurance should
not distinguish a state employee from any other person who may contact utiTiiy
equipment or facilities, and that additional coverage would be redundant. Id. at 9.

Other Impediments to Net Metering

Mr. Ball requests that the Commission amend the NMRs to require a utility to
aggregate all meters of a net-metering customer and to credit net excess generation

from the customer’s netmetering facility against the customer‘s consumption at other
meter locations. Ball Initial at 5-6. He states that, of the eighteen states that have
addressed this issue (out of forty-seven states with net-metering programs), only one
does not allow meter aggregation. Id, at 5. Mr. 3all points to evidence that a wind

energy installation in the City of Burdett, Arkansas would have been facilitated by meter
aggregation, and states that a farmer with multiple meters serving irrigation pumps
located throughout his or her property would benefit from the abili’cy to install a single

net-metering facility capable of offsetting electricity used by the entire farm. Ball
Surreply at 2. Mr,Ball suggests that the company that installed the Burdette windmill

has since left the state in part because of the unfavorable regulatory climate for
renewable e n e r g development in Arkansas, and that meter aggregation would promote
both rural and neighborhood-based renewable energy projects. Ea11 Initial at 6. Mr.

Ball argues that the Commission’sauthority to “establish appropriate rates, terms, and

Docket No. 12-001-R
Order No.6
Page 14 of e5

conditions for net-metering contracts

aggregation. Ball Surreply at

2.

. . ." includes the authority to establish meter

(Citing A.C.A. 5 23-18-604@)(1)). According to Mr.

Ball, it is appropriate for renewable energy generation faciIities to be sited at the
location that maximizes energy production, rather than at the most convenient location

for metering, and that meter aggregation would thus facilitate renewable energy
development and production. Tr. at 259. While Staff states that Mr. Ball did not

adequately address the potentid costs and benefits for other customers of meter
aggregation, Mr. Ball states that the very low number of net-metering facilities in
Arkansas compared to other states indicates that it is incumbent upon the Cornmission
to examine this issue. Ball Surreply at 2.

Mr. Ball also requests that the Commission amend the NMRs to increase the

capacity limits for net-metering facilities to iookw for residential customers and I MW

for commercial customers. Ball Initial at 7. Mr. Ball testifies that the current statutory

25kW residential limit originated from a rough estimate of the size of a photovoltaic
installation that: would be needed to supply the a residential customer with 3000

kilowatt hours a month of electricity usage, but that a higher,

100

kW limit would be

needed in order for some residential customers with larger demand to reach the
statutory goal of offsetting some

all" of their full consumption. Tr.at 264; see also,

Ball Initial at 7, citing A.C.A.5 23-18-603(6)@).

Regarding non-residential genera~on,

Mr. Ball testifies that the current 300 kW limit on non-residential net-metering systems

is insufficient for the development of biomass energy of the type used in the Arkansas
wood products industry, or windmills of

2

M W or greater that are manufactured in
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Arkansas. Tr. at 265-270. Mr. Ball allowed that case-by-case evaluation of larger
systems might work if the evaluation process itself did not become a barrier. Tr.at 267.

Mr, Ball also opposes the provision in the current NMRs that requires netmetering customers to forfeit the value of any net excess generation at the end of the
year. Ball Initial at 7-8. Mr.Ball states that only 11 of the 47 net metering states grant
excess generation back to the utility without compensation, and that some states

compensate excess generation at the avoided cost rate (due to concern that federal
PURPA law may require it) or at a time-of-use rate. Ball Initial at 7.
Mr. Ball urges the Commission to approve a Feed-in Tariff rFIT”) or some other

method of offering long-term contracts to compensate renewable energy generation at
rates that recognize the full range of benefits offered by renewable energy, which he
views as sorely undervalued in Arkansas. Ball Initial at 7-8. Mr. Ball argues that the

provision of AREDA authorizing the Commission to establish “appropriate rates . . .”to

promote net metering; the provision of the Arkansas Energy Conservation Endorsement
Act of 1977 authorizing c‘[pJr~gram~
which encourage the use of renewable energy

technologies.

. .”; and the provision of the Arkansas Clean Energy Development Act of

2007 finding that

it is “in the public interest to require all electric and natural gas public

utilities subject to the jurisdiction

. . .”of the Commission “to consider clean energy and

the use of renewable energy resources as part of any resource plan or natural gas
procurement plan,” provide the authority for the Commission to move beyond net

metering and promote long term contracts to attract investment in renewable energy
generation and manufacturing. Id. at 8-9, citing A.C.A. 5 23-18-603,et, seq.; 5 23-3-

40313);and 5 23-18-701(a), respectively.
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Joint Utilities state that no further N M R amendments are needed at this time.

Id. at 11. Padcdarly, Joint Ut.iTities oppose Mr. Ball’s proposal to amend the NMRs to

require a utility to allow meter aggregation. Joint Utilities Reply ai 17. Joint Utilities
state that, because the net-metering statute refers to an interconnection “using a

standard meter” [emphasisadded), in the singular, and uses the singular to refer to “the
applicable billing period and to “the next applicable billing period,” that the General
Assembly intended to authorize net metering on a per-meter basis and did not authorize
aggregation of meters. Id. Joint Utilities add that meter aggregation is unsound policy

because it would erode utility revenues, incur costs for billing software upgrades and

interim manual billing, and could lead to cost-shifting for customers with meters in
multiple rate classes. Id. at 18.
In public comments at the Public Hearing, Mr. Rick Borman of Greenway

Equipment Company described discussions with EAI and with Staff regarding whether
the City of Burdette could obtain a waiver from the rule against master metering as part

of an effort to install a 50 k W wind turbine and to net its energy production against
more than one meter.3 Tr. at 63. The Commission asked Joint Utilities to explain more
about the issue of waiver. In response, Ms.Tucker Raney, for Joint Utilities asked

Can I take that one as a legal question? When the City of Burdette first
installed their wind turbine,they hoped to be a net metering customer. . ,
So, in trying to come up with alternatives to accommodate the City of
Eurdette, we wondered if they would qualify for-and we thought it
probably would take an exception t o Rule 5.20 so that they could master
meter-connect their wind turbine t o t h e master meter
their other
facilities would be behind the master meter, so they would be netting

...

against this master meter.
3 Public Comments do not form

an evidentiary basis in the record for Commission decisions.
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The problem with it was that all of the citfs residential customers would
also be behind the meter. So as a practical matter from engineering, you
could not make the master meter situation work, and I think it was feIt
that they did not qualify for an exemption to Rule 5.20 under the
circumstances.

Tr.at 202.4
Joint Utilities oppose Mr. Ball’s proposal to amend the NMRs to raise capacity

limits for net-metering facilities. Id. Joint Utilities argue that the General Assembly
only granted the Commission the authoriw to increase the peak limits for “individual
net metering facilities,” and not for groups of net-metering facilities. Id. at 19,citing
A.C.A 5 23-18-603(6)(B).

Joint Utilities view this provision as authorizing the

Commission t o increase capacity limits only on a case-by-case basis, and then only upon
a demonstration that desirable distribution system, environmental, or public policy

benefits will result. Id. Joint Utilities further argue that increasing capacity caps would

be unsound public policy because, they assert, net-metering customers avoid paying a11
or a portion of the utilily systems fixed costs and are thus subsidized by other ratepayers

by approximately six cents per kilowatt hour. Id. at 20.
Joint Utilities state that Mr. Ball‘s recommendation that net-metering customers

should be paid for net generation remaining at t h e end of a year is prohibited by

AREDA’s requirement that “any net excess generation credit remaining in a net-

This testimony appears to refer to General Service Rules (“GSRs”) Section 5.20. GSR Rule 5.20(B)
provides that “[ultilities shall separately meter and bill separate premises even if under common
ownership. Utilities may not combine metering and bilIing unless some other part of this Rule allows it.”
GSR Rule 5.2o(B)(2) further prohibits master metering or combined billing in most newly constructed
residential, commercial and industrial complexes, except as provided in GSR RuIe 5.20(C). GSR Rule
5.20CC) allows either the utility or the building owner to appIy for an exemption based on, without
limitation, “(1) Increased efficiency of consumption by individual devices, (2) Overall reduction of
demand for present and future energy and capacity, (3) Encouragement of systems using renewable fuel
sources other than fossil fuels, (4) Providing accurate price signals to reflect the true value and cost of
energy to individual customers, and Is)Other benefits gained from energy efficiency and conservation.n
4
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metering customer’s account at the close of an annual billing cycle shall expire . . .’’ Id.
at 21,citing A.C.A.

5 23-18-604@)(5)(A). Joint Utilities furkher note in response to Mr.

Ball’s support: of a Feed in Tariff (,,FIT”)that FITs are beyond the scope of AREDA

because they generally involve a separate meter to track output of the customer’s
generation and contract terms that are different from those in net-metering agreements.
Id. at 22. Joint Utilities also argue that neither the ECEA nor CEDA authorize
Commission adoption of a FIT. Id. Utilities state that CEDA, in particular, requires

utilities only to “consider”renewable resources in resource planning. Id.
Staff generally agrees with Joint Utilities t h a t remedies to the impediments to net
metering described by Mr. Ball are beyond the scope of this docket and likely require
statutory changes, Staff Reply at 8. Staff states that the record provides inadequate
evidence of costs and benefits t o support meter aggregation, and that the statutory

authoriiy t o authorize it is unclear. Id, at 8-9. Staff argues that AREDA authorizes the
Commission to increase peak limits only for individual net-metering facilities, but not to
increase peak limits generally, and that AREDA requires forfeiture of net excess

generation credits remaining at the close of an annual billing cyde. Id. at 9-10. Staff
notes that Arkansas is generous compared to some net-metering states, in that it allows
the net-metering customer to be credited at the full retail rate rather than the avoided

cost rate, and that a FIT has a different purpose from net metering because a FIT is
intended to promote long-term power production contracts, while net metering is

intended primarily to promote offsetting of the customer’s energy usage. Id. at IO. FITs
thus are not authorized under AREDA,according to Staff, Id. at 10-11.

Docket NO.12-001-R
Order No.6
Page ig of 25

The AG indicates states it could support meter aggregation and that meter
aggregation could be particularly helpful for small governmental entities, but that rules
must be crafted to avoid abuse by “shell” companies. AG Reply at 5. The AG disagrees

With Joint Utilities’ argument that AREIIA does not authorize meter aggregation, stating

that the provision granting explicit authoriv to expand the scope of net metering

includes meter aggregation. AG and State Agency Surreply at 5. Regarding capaciv
limits on net-metering facilities, the AG states that the current limits are largely
arbitrary and that increased limits may be in the public interest, but t h a t a decision to
increase those limits requires more evidence. AG Reply at 5. The AG does not oppose in

principle allowing netmetering customers to carry over excess generation from one year
to the next,

but believes further detail is needed prior to any decision, Id. at 5-6.

Similarly, the AG would not oppose a rulemaking docket dedicated to exploring fair and
appropriate compensation for renewable energy, but views this task as too complex to

be handled on the instant record. Id. at 6. State Agencies agree with the Attorney
General regarding Mr. Ball’s recommendations t o address furLher impediments to net
metering in Arkansas. Joint Surreply of State Agencies and the Attorney General at 5.
Discussion

The Commission adopts language proposed by Staff in Initial Comments, as
modified by State Agencies in Reply, which exempts state governmental agencies and
entities from the requirement to sign any indemnity agreement; the Cornmission further

modifies this language to include local governmental entities and federal entities.
Beyond the Constitutional impediment against State Agencies signing the indemniy

portion of the Agreement, other statutory prohibitions appear to hamper participation
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by governmental entities in the currently-required net-metering contract. The record
suggests that the Federal Anti-Deficiency Act hampers federal customer participation in

net metering. While the exact legal concerns of the Ciiy of Burdette were not briefed on
the record, discussion on the record of the difficulties faced by that City in
interconnecting a windmill under a net-metering contract suggests that concerns similar
to those expressed by State Agencies

affect municipal participation.5 Furthermore,

public utili@ responses to Staff discovery provide credible examples of net-metering
projects in Arkansas that actually have been halted due to federal, state, and local
government rehsal to sign the indemnity provisions in the Standard Interconnection

Agreement. The Commission,being charged with developing and implementing rules to
promote net-metering, finds that the current Agreement hampers net metering on the
part of federal, state, and local government entities, in contradiction of the purposes of
AREDA.

The record does not demonstrate with the same clarity that the Standard
Interconnection Agreement is an impediment to implementation of net metering for

non-governmentd customers. The Commission notes that, unlike the indemnity
provision in the Additional Facilities Agreement that gave rise to Enfergy Arkansas,
which stated, in part, that
5

". . . the Customer shall defend, indemnify and hold the

The Commission notes that Arkansas Iaw provides that:
(a)It is declared to be the public policy of the State of Arkansas that all counties,
municipal corporations, school districts, special improvement districts, and all other
political subdivisions of the state and any of their boards, commissions, agencies,
authorities, or other governing bodies shall be immune from liability and from suit
for damages except to the extent that they may be covered by liability insurance.
(b) No tort action shall lie against any such political subdivision because of the acts of its
agents and employees.

Ark. Code Annotated 8 ~+g-301.
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Company harmless,” the net-metering indemnity provisions are cross-indemnity
provisions, under which “[elach party shall indemnify the other party....” In some
measure, these provisions provide protection to the customer as well as the company,

While duly noting the concerns of Staff and the AG that evidence of rules and practices
in other jurisdictions presented by Joint Utilities are, in some cases, not comparable,

this evidence does suggest that twenv-seven out of f0rt.y jurisdictions have found that it

is reasonable to require or approve similar cross-indemniw agreements.6
Treating governmental and non-governmental customers differently for

indemnity purposes under the NMRs does not cause public utilities to violate the

statutory prohibition against providing service that subjects corporations or persons to
any unreasonable prejudice or disadvantage. Governmental and non-governmental

customers are differently situated:

as noted above, governmental entities face

Constitutional and statutoIy impediments to signing certain indemnity agreements that
do not similarly affect other customers.

Also, unlike the case with any non-

governmental customer, the state government provides a State Claims Commission to
address legal claims against state agencies. Similarly, Arkansas law provides, with

regard to local governmental entities, that “[elach counly, municipal corporation, school
district, special improvement district, or any other political subdivision of the state is
authorized to provide for hearing and settling tort claims against it” (A.C.A.5 21-9-302)

and the Federal Tort Claims Act

(28

U.S.C. 2671, et. seq.) addresses claims against

6The Commission notes that the record docs not reflect evidence of indemnity agreements in nine
jurisdictions, although this lack of evidence does not prove their absence, and that fourjurisdictions allow
indemnification in some cases of the utility onIy. A significant minority of these interconnection
indemnity provisions appear to relate to Small Generators defined under federal PURPA law; such Small
Generators may not be comparable to net-metering facilities of the size allowed under current Arkansas
NMRS.
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federal agencies. It is therefore reasonable to treat governmental customers differently

from non-governmental customers for the purposes of indemniw agreements under the
NMRS.

Accordingly, the Commission finds that it would be contrary to good public policy
and also in ~olationof AREDA to require governmental entities to purchase
supplemental insurance in lieu of signing an indernniw agreement. The net-metering
cross-indemnity provision is not equivalent to the unilateral indemnity provision that
was deemed t o be an integral part of a negotiated agreement between EAX and ATU.7

The net-metering indemnity provision was adopted by rule to apply to all net-metering
customers, while the Additional Facilities indemnity provision was an integral part of an

overall agreement negotiated between two parties. Eliminating the cross-indemnity
provision €or governmental entities does not favor either the utility or the customer, and
thus creates no imbalance requiring redress or substitution, This is particularly true on
a record devoid

of any evidence of actual damage arising from net-metering facilities,

not only during the ten years that the NMRs have been applied in Arkansas, but also-to

the extent that parties state on the record that they have searched-and found no
evidence of such actual damage, in any jurisdiction at any time.
A requirement to purchase

$2

million in insurance also is not the equivalent of

signing an indemnity agreement, in that it requires immediate out-of-pocket expense of

the kind that might pose an insurmountable barrier to many net-metering projects. As
noted by the Attorney General, Staff, and Mr. Ball, AREDA provides that the
The Commission notes that the net-metering indemnity provision requires each party to indemnify the
other for that parties own negligence, while the indemnity provision at issue in Entergy Arkansas could
have required the state agency to indemnify the utility for the utility's negligence. See Tr.24-32.

7
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Commission may authorize a public utility to charge a net-metering customer “a greater

fee or charge of any type

. . .” if the Commission finds that “the utilii$s

direct costs of

interconnection and administration of net metering outweigh the distribution system,

environmental, and public policy benefits of allocating the costs among the electric
utility‘s entire customer base. . .” A.C.A. 3 23-18-701@)(2).

The Commission finds that

a requirement for a net-metering customer to purchase insurance would be “a greater

fee or charge.” The Commission rejects the interpretation suggested by Joint Utilities
that: a requirement for a customer t o pay for an insurance policy is somehow not a

greater fee or charge, because it substitutes for an indemnity requirement that has been

eliminated on the basis that it was void under the Arkansas Constitution. Also, no

showing has been made on the record for any customer that the proposed charge
corresponds to direct utility costs that outweigh the distribution system, environmental

or public policy benefits of net metering,

The Commission agrees with Joint Utilities and Staff that Arkansas law does not
permit the Commission to require utilities to grant customers net-metering credit (Le.,
to carry forward a credit of a kilowatt-hour for each kilowatt-hour generated by a net-

metering facility) for excess generation at the end of a year, An extension of such net-

metering credit under the net-metering program would require amendment of A.C.A §
23-18-604@)(51(a).

With respect to raising the peak limits on net-metering facilities, the Commission
may not raise peak limits for net-metering facilities, absent a finding that raising those
limits results in certain distribution system,environmental, or public policy benefits. In

light of Staffs Surreply Comments,Attachment: 3, which indicates that the largest net-
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metering facility so far is

100

k W and only two others approach 25 MW, however, the

Commission declines at this time to address net-metering peak limits.
Meter aggregation and the valuation of renewable energy each are issues that

necessarily involve rules and authorities that go beyond the scope of AREDA and the
NMRs. For instance, Joint Utilities appear to have acknowledged at the Public Hearing

that, while they argue that AREDA prohibits meter aggregation, some form of meter
aggregation may be allowed by exception under the Commission’s General Service

Rules. The existing exceptions to the general prohibition on master metering and billing
explicitly aim to further energy consewation and renewable energy. The Commission

thus cannot address meter aggregation solely in t h e context of the NMRs. Similarly, the

proper valuation of the costs and benefits of renewable electricity generation, long-term
or otherwise, requires a more in-depth inquiry than has been afforded by the instant

docket. The Commission acknowledges the importance of further examining potentia1
impediments t o net-metering associated with the Commission’s General Service Rules
concerning Separate Metering and Billing, and intends to initiate further proceedings

forthwith t o appropriately address these potential impediments.
FindinEs and Rulings

The Commission finds that state agencies and entities of the state face

constitutional impediments to signing the indemnity provisions in the current Standard
Interconnection Agreement. Federal agencies, and couniy and municipal agencies, face
statutory impediments. These impediments contained in the Commission’s current Net
Metering Rules hamper net metering, in contradiction of the purposes of AREDA.
Accordingly, the Commission adopts amendments to the Net Metering Rules exempting
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governmental entities from the requirement to sign indemnity agreements. These
amendments are indicated in blackline in Attachment A and as a clean version in
Attachment B.

BY ORDER OF THE COMMISSION.
This

15+hday of June, 2012.

Olan W. Reeves, Commissioner

Elana C.WilIs, Commissioner

4Secretary
wof the&WL(pyJ
Commissio

Attachment A
Section 7. Indemnity and Liability

The following is AnpIicable to Aereements between the Utility and to a11 Customers exceDt the
State of Arkansas and any entities thereof, local governments and federal awncies:

Each party shall indemnify the other party, its directors, officers, agents, and employees against
all loss, damages, expense and Iiability to third persons for injury to or death of persons or injury
to property caused by the indemnifying party’s engineerhg, design, construction, ownership,
maintenance, or operations of, or the making of replacements, additions or betterment to, or by
failure of, any of such party’s works or facilities used in connection with this Agreement by
reason of omission or negIigence, whether active or passive. The indemnifying party shall, on the
other party’s request, defend any suit answering a claim covered by this indemnity. The
indemnifying party shall pay all costs that may be incurred by the other party in enforcing this
indemnity. It is the intent of the parties hereto that, where negligence is determined to be
contributory, principles of comparative negligence will be followed and each party shall bear the
proportionate cost of any loss, damage, expense and liability attributable to that party’s
negligence. Nothing in this paramaph shall be applicable to the parties in any agreement entered
into with the State of Arkansas or any entities thereof. or with local Eovernmental entities or
federal agencies. Furthermore. nothing in this Agreement shall be construed to waive the
sovereign immunity of the State of Arkansas or any entities thereof. The Arkansas State Claims
Commission has exclusive iurisdiction over claims against the state.

Nothing in this Agreement shall be construed to create any duty to, any standard of care with
reference to or any liability to any person not n party to this Agreement. Neither the UtiIity, its
oficers, agents, or employees shall be liable for any claims, demands, costs, losses, causes of
action, or any other liability of any nature or kind, arising out of the engineering, design
construction, ownership, maintenance or operation of,or the making of replacements, additions
or betterment to, or by failure of, the Customer’s facility by the Customer or by other person or
entity.

Attachment B
Section 7. Indemnity and Liability

The following is AppIicabIe to Agreements between the UtiIity and to all Customers except the
State of Arkansas and any entities thereof, local governments and federa1 agencies:
Each party shall indemnify the other party, its directors, officers, agents, and employees against
all loss, damages, expense and liability to third persons for injury to or death of persons or injury
to property caused by the indemnifying party’s engineering, design, construction, ownership,
maintenance, or operations of, or the making of repIacements, additions or betterment to, or by
failure of, any of such party’s works or facilities used in connection with this Agreement by
reason of omission or negligence, whether active or passive. The indemnifying party shall, on the
other party’s request, defend any suit answering a claim covered by this indemnity. The
indemnifying party shall pay all costs that may be incurred by the other party in enforcing this
indemnity. It is the intent of the parties hereto that, where negligence is determined to be
contributory, principles of comparative negligence will be followed and each party shall bear the
proportionate cost of any loss, damage, expense and liability attributable to that party’s
negligence. Nothing in this paragraph shall be applicable to the parties in any agreement entered
into with the State of Arkansas or any entities thereof, or with local governmental entities or
federal agencies. Furthermore, nothing in this Agreement shall be construed to waive the
sovereign immunity of the State of Arkansas or any entities thereof. The Arkansas State Claims
Commission has exclusive jurisdiction over claims against the state.
Nothing in this Agreement shall be construed to create any duty to, any standard of care with
reference to or any Iiability to any person not a party to this Agreement. Neither the Utility, its
officers, agents, or employees shall be liable for any claims, demands, costs, losses, causes of
action, or any other liabiIity of any nature or kind, arising out of the engineering, design
construction, ownership, maintenance or operation of, or the making of replacements, additions
or betterment to, or by failure of, the Customer’s facility by the Customer or by other person or
entity.

