
BEFORE THE ARKANSAS PUBLIC SERVICE COMMISSION 

IN THE MATTER OF THE APPLICATION 	) 
OF SOUTHWESTERN ELECTRIC POWER 	) 
COMPANY FOR A CERTIFICATE OF 	 ) 
ENVIRONMENTAL COMPATIBILITY AND 	) 
PUBLIC NEED FOR THE CONSTRUCTION 	) 
OWNERSHIP, OPERATION AND MAINTENANCE) DOCKET NO: 13-041-U 
OF THE PROPOSED 345 KV TRANSMISSION 	) 
LINE BETWEEN THE SHIPE ROAD STATION ) 
AND THE PROPOSED KINGS RIVER STATION ) 
AND ASSOCIATED FACILITIES TO BE 	) 
LOCATED IN BENTON, CARROLL AND/OR 	) 
MADISON AND WASHINGTON COUNTIES, 	) 
ARKANSAS 	 ) 

SOUTHWESTERN ELECTRIC POWER COMPANY’S 
PETITION FOR LIMITED REHEARING OF ORDER NOS. 32 AND 33 AND 

MOTION FOR CLARIFICATION OF ORDER NO. 32 

MARCH 14, 2014 

Page 1 of 21 

APSC FILED Time:  3/14/2014 11:55:55 AM: Recvd  3/14/2014 11:55:04 AM: Docket 13-041-U-Doc. 430



I. 	SUMMARY OF RELIEF SOUGHT 

In this Petition for Limited Rehearing and Motion for Clarification, SWEPCO requests 

that the Arkansas Public Service Commission (APSC) reconsider Order Nos. 32 and 33 entered 

in this Docket. More particularly, SWEPCO requests that this Commission modify these Orders 

and find: 

(a) That there was not a sufficient finding that Route 33 was unreasonable and 

accordingly issue a CECPN for this route; or 

(b) Alternatively, that Route 33 is reasonable with modifications via the variance already 

authorized and upon notice to the Parties and all potentially traversed landowners, 

reopen the Docket for the receipt of further evidence concerning an amendment to the 

configuration of the route near the Pea Ridge National Military Park ; and 

(c) That it should clarify four provisions of Order 32. 

Pursuant to Rule 4.14 of the Rules of Practice and Procedure this Commission may render such 

modifications and clarifications without further hearing, or by re-opening this Docket and 

requesting further evidence and/or testimony on the topics of further consideration. 

II. PROCEDURAL HISTORY 

On April 3, 2013, Southwestern Electric Power Company (SWEPCO) filed an 

Application for a Certificate of Environmental Compatibility and Public Need (CECPN). 

Notice was sent to all required government agencies and several hundred landowners. Multiple 

parties intervened in this Docket. Pursuant to the established procedural schedule there were 

four rounds of written testimony in addition to the Direct Testimony of the SWEPCO witnesses 

that accompanied the filing of the Application. Public comment hearings were held in both 
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Eureka Springs and Rogers, Arkansas. In August 2013, a week-long evidentiary hearing was 

heard by the Presiding Officer (P0) for the Arkansas Public Service Commission (APSC). Post-

hearing, SWEPCO and several Intervenors filed briefs and findings of fact and conclusions of 

law as ordered by the P0. 

On January 17, 2014, the P0 issued an opinion which granted a CECPN for alternate 

route 109. On January 21, 2014, an errata order was entered in this Docket which stated that the 

two remaining route alternatives, Routes 33 and 108 were "not reasonable." In this pleading, 

SWEPCO submits its petition for rehearing limited to the selection of Route 109 and the 

determination that Route 33 is unreasonable. SWEPCO also seeks clarification on a limited 

number of directives contained in Order No. 32. 
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III. SWEPCO’S PETITION FOR LIMITED REHEARING 

Pursuant to Arkansas Code Annotated § 23-4-422 "any party" may apply for a rehearing 

by the Commission within thirty days after the filing of an Order. Order No. 32, which was 

entered by the P0 on January 17, 2014, granted SWEPCO’s application for a CECPN and 

authorized construction of the proposed 345 kV transmission line on route alternative 109. 

Order No. 33, which the P0 entered January 21, 2014, stated that route alternatives 33 and 108 

were "not reasonable" alternatives. Pursuant to designation Order No. 1, Order No. 32 became 

the final order of the Commission on February 16, 2014.1  SWEPCO appreciates the time and 

consideration the P0, APSC and APSC General Staff have invested in this application for a 

CECPN. SWEPCO agrees with the PO’s determination that this transmission line is needed and 

believes that only a limited reconsideration of the route path is needed. 

A. There was not a sufficient finding that Route 33 was unreasonable 
and accordingly a CECPN should have been granted for this route. 

Order Nos. 32 and 33 are not sufficient to find Route 33 unreasonable because although 

they include a summary of various concerns expressed by some Intervenors, there is no sufficient 

finding of fact by the P0 that such concerns are factually accurate or that those concerns cannot 

be ameliorated by minor modifications. Absent specific findings indicating such, it cannot be 

said that Route 33 is unreasonable. And, where the route proposed by the utility is "not 

unreasonable," it should be approved. 

The Arkansas Public Service Commission has long followed the principle that it should 

not "substitute or superimpose its judgment for that of a utility as to the location of proposed new 

transmission facilities." 2  The context in which this principle was previously articulated is 

Docket 13-041-U, Order No. 34, filed February 19, 2014. 
2  APSC Docket 94-003-U, Order No. 7. 
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instructive when considering SWEPCO’s present Application. As in the present case, that 

docket demonstrated "the seemingly inevitable clash between the need for new electric 

transmission facilities in a high growth area and the private property interests in the area in 

which such facilities are to be constructed which will suffer some degree of damage and 

disruption." 3  After discussion of the balancing of need for increased electric capacity and the 

rights of private property as well as the seven evaluation criteria, this previous APSC order 

concludes: 

"It is not the function of a public utility regulatory agency to substitute or 

superimpose its judgment for that of a utility as to the location of proposed new 

transmission facilities. If the route selected by the utility is not unreasonable and 

appears to have been chosen after consideration of the seven factors previously 

enumerated, and any other factors which may be relevant in that specific case, 

then in the absence of special or very unusual circumstances the governmental 

regulatory body reviewing the application for a certificate of public convenience 

and necessity should confine itself to only ordering minor deviations in the 

route." 4  

This principle has been consistently followed by the APSC. 3  

SWEPCO and the routing consultant Burns & McDonnell (B&M) determined that Route 

33 was reasonable and selected it as the preferred route after extensive evaluation and specific 

3 

’ APSC Docket 94-003-U, Order No. 7, page 8, In re Southwestern Electric Power Company, 
155 P.U.R.4th 316 (1994). 
See APSC Docket No. 13-029-U, Order No. 4. 
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consideration of each of the seven APSC factors. 6  Because Route 33 was the route proposed by 

SWEPCO in its application, a CECPN for Route 33 should be granted if the route is "not 

unreasonable." 

In addition, the General Staff concluded "that Route 33 is reasonable," after evaluating 

the route according to the APSC’s seven criteria. Staff witness Clark Cotten performed a field 

evaluation of all the proposed routes before reaching his conclusion. After this personal 

inspection of all routes Mr. Cotten concurred with the recommendations of SWEPCO and 

B&M. 8  And, the U.S. Army Corps of Engineers�the only federal agency from which a permit 

would be required�had no objection to Route 339 

Order No. 32 selects Route 109 over the recommendations and preferences expressed by 

SWEPCO, the routing consultant and expert B&M and over the recommendation of APSC Staff. 

Each of these found Route 33 reasonable and provided testimony supporting Route 33 as the 

preferred route. While the errata order No. 33 recites that the P0 finds that Route 33 is 

unreasonable, SWEPCO respectfully suggests that there are not sufficient findings of fact set out 

6  After specifically analyzing the route alternatives pursuant to the seven APSC factors, 
S WEPCO’s project manager testified: 

"After considering the APSC criteria and analyzing the EIS performed by Burns 
& McDonnell, SWEPCO’s proposed route is Route Alternative 33. [ ] 
Route 33 is the best ranking route for ecological and environmental concer 
ns, engineering and technical concerns and existing property use criteria. The 
health and safety criterion is comparable for all routes. Route 33 is ranked third 
for aesthetic displeasure. Route 33 is ranked fourth in the cost of facilities; 
however, this route is only moderately more expensive than the least costly 
routes. Route 33 is overall the most desirable as it best balances the seven APSC 
consideration criteria." Direct Testimony of Brian A. Johnson, Document No. 3, 
pages 45 and 35-46. 

"Route 33 was determined to best balance the impacts of all the criteria to minimize the overall 
project impacts." Environmental Impact Statement, Application Exhibit 2, CECPN Application, 
Document No. 2, page 4-18. 

Direct Testimony of Clark D. Cotten, Document No. 209, pages 43-44. 
8  Id. 

Letter from the U.S. Army Corps of Engineers filed with the APSC on July 10, 2013. 
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by the P0 to support this conclusion. Order No. 32 merely recited that the P0 found Route 109 

to be "more reasonable". Order No. 33 later stated that Route 33 was unreasonable, but did not 

set out any specific reasons for this conclusion. SWEPCO petitions the APSC to reconsider 

Route 33 and enter an Order granting a CECPN for Route 33. 

B. Alternatively, that Route 33 is reasonable via modifications 
through variance granted or an amendment to the route. 

Alternatively, SWEPCO petitions for reconsideration and any additional hearings the 

Commission deems necessary in order to enter an order selecting Route 33 with modifications 

and amendments. Arkansas Code Annotated § 23-18-519 (a)(1) permits the Commission to 

grant a CECPN upon such modifications of the location as the Commission may deem 

appropriate. Any concerns with Route 33 can be resolved via "ordering minor deviations in the 

route." °  In fact, the Intervenors’ concerns described in Order No. 32 can be addressed with 

minor route deviations within the overall 500-foot variance granted by Order No. 32, or by 

ordering larger site/landowner specific variances similar to those already granted elsewhere in 

Order No. 32. 

For example, rather than discard Route 33 entirely, a larger variance from the right-of-

way centerline would allow the transmission line to be placed further from the Garfield 

elementary school, if the Commission deems that necessary.’ 1  It is worth noting, however, that 

as originally proposed Route 33 strikes a balance between distance from the school and 

minimizing burden on nearby landowners. Any move away from the school will increase the 

burden on those nearby landowners. It should also be noted that the Garfield Elementary School 

10  See Docket 13-041-U, Order No. 32, pages 98-99. 
Concerns related to the proximity of Route 33 to the Garfield elementary school were 

reiterated in Order No. 32, Docket 13-041-U pages 9, 69-70 and 98. 
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is a part of the Rogers School District. The Rogers School District did not intervene, nor did it 

file any public comments objecting to the location of the proposed transmission line. 

Similarly, the concerns expressed about the Gateway City Park can be resolved within the 

500-foot variance. 12  SWEPCO could move the transmission line outside of the Gateway City 

Park, and the line would be situated on properties whose owners have already received notice. 

Adjustments within the 500-foot variance would move the line completely outside of the 

Gateway City Park and eliminate any possible exposure that the city would have to return the 

$45,000.00 grant. 13 

The portions of Order No. 32 that relate to Route 33 along the future, widened Highway 

62 warrant reconsideration for several reasons. First, in Order No. 32, the P0 summarized 

Garfield’s concerns that the proximity of Route 33 to the future route of Highway 62 "could 

prohibit the development of a new commercial district in Garfield because of the restrictions on 

construction in the transmission line right-of-way."’ 4  These concerns are unfounded. Across the 

country, transmission lines co-exist with commercial business districts, particularly where that 

district is situated along a five-lane highway. As Witness Johnson testified "transmission lines 

and businesses can and do co-exist."" In this case, Route 33 parallels the future Highway 62 

and would be approximately 200-220 feet to the north of the highway. Businesses will certainly 

be able to operate along the south side of the highway and the transmission line will traverse land 

behind those businesses wishing to locate along the north side of the highway. It is noteworthy 

that at this time, neither the highway nor any businesses exist. 

2  Concerns related to the Gateway City Park were reiterated in Order No, 32, Docket 13-041-U 
at pages 68-69 and 99. 
13  Rebuttal Testimony of Brian A. Johnson, July 19, 2013, page 21. 
’’ Docket 13-041-U, Order No. 32, Docket 13-041-U pages 98-99. 
15  Rebuttal Testimony of Brian A. Johnson, page 21, filed July 19, 2013. 
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And second, Order No. 32 is in conflict with APSC precedent by suggesting that routing 

transmission lines along a highway is undesirable. SWEPCO deliberately routed the line so that 

it would follow this highway corridor. In previous Dockets, the APSC has expressed the 

opinion that routing along highways�or planned highways as in this case�is desirable as it 

minimizes the impact to surrounding properties. 16  For Order No. 32 to suggest the opposite 

leaves SWEPCO and other utilities guessing as to which highways should be followed and where 

utilities should strike out on new paths. Order Nos. 32 and 33 should be reconsidered in order to 

give clarity on this important routing question. 

The Pea Ridge Battlefield was discussed at length in both the written and oral 

testimonies. It is very significant that much of the discussion in the hearing arose from a public 

comment letter from the National Park Service (NPS) filed on August 27, 2013. The NPS filed 

no written testimony and did not otherwise participate in the APSC proceedings. Consequently, 

SWEPCO had no opportunity to cross-examine witnesses or point out a number of facts which 

undermine the Park’s assertions in the public comment letter. No property owned by the Pea 

Ridge National Military Park or by the National Park Service is traversed by Route 33. 

Furthermore, the area referenced in the NPS comment letter is already well-developed, 

with an existing railroad track, multiple roads and private driveways, homes, a cell tower and a 

highway presently located in the surrounding area. Route 33 follows the route of the proposed 

expanded, four-lane Highway 62 on the side opposite the Pea Ridge National Military Park. 

Because SWEPCO recognized the significance of the park, all of the proposed route 

alternatives avoided the park entirely. The cultural and historical significance of the area was 

given great consideration and value. Route 33 was designed to completely avoid the boundaries 

16 See Docket 13-029-U, Order No. 4 (listing the proposed new transmission line paralleling both 
roadways and rail tracks as a factor making it superior to other alternatives). 
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of the Pea Ridge National Military Park. As filed, Route 33 is completely outside of the park’s 

boundaries and is not visible or is minimally visible from the areas of primary concern. Route 33 

follows the planned four-lane highway and is situated on the opposite side of this highway from 

the Park. The uncontroverted testimony established that the line would be minimally visible 

from the Pea Ridge Battlefield and the scenic overlooks within the park. 17  As proposed, Route 

33 is reasonable. 

Several days into the hearing, a public comment letter from the National Park Service 

(NPS) was filed. 18  The letter identified areas outside the Pea Ridge National Military Park where 

the NPS had identified areas of desired but unplanned boundary adjustment according to the 

2006 General Management Plan (GMP). As witness Thornhill testified, the GMP area traversed 

by Route 33 as proposed is well-developed and privately owned property (including residences 

and other uses as noted above), and there are no plans or funds for the NPS to acquire this 

property. He described the area identified in the GMP as the NPS "wish list". 19  Nonetheless, 

Route 33 could be amended in the area around Pea Ridge National Military Park to move the line 

further south and outside any areas identified in the 2006 GMP. 

Since Order No. 32 was issued, SWEPCO has explored opportunities to avoid the 

expansion area desired by the NPS around the Pea Ridge National Military Park. SWEPCO 

requests the opportunity to provide additional testimony by Brian A. Johnson and Stephen 

Thornhill concerning the availability of a modification to Route 33. This testimony will not be 

cumulative, and will provide additional evidence not a part of the original record. For clarity in 

17  Rebuttal Testimony of Stephen G. Thornhill, pages 19-20 and Exhibits SGT-R3, SGT-R4. 
18  Letter from the National Park Service filed as public comment on August 27, 2013. 
19  Oral Testimony of Stephen G. Thornhill, August 28, 2013, pages 996-98 and 1082. 
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presenting this modification to Route 33, SWEPCO further requests the opportunity to present an 

exhibit that depicts these possible modifications to Route 33�20 

This exhibit will show that the modification would leave Route 33 west of the NPS’s 

desired expansion area of Pea Ridge National Military Park and travel southward to connect to 

Segment R. Segment R is depicted on Figure 4-4 at page 4-15 of the Environmental Impact 

Statement; this segment was utilized as part of Routes 86 and 91, and the landowners all received 

notice of these proceedings. The modified Route 33 would follow Segment R and then branch 

off via a new segment on the east side of the NPS’s desired expansion area to connect to 

Segment Y, a part of Route 33. Thus, there will be two, new short segments that were not 

discussed in the hearing. The large majority of these landowners were notified of this 

proceeding for route 33 or routes 86 and 91. SWEPCO has obtained options to purchase 

easements from several of the landowners along these two new segments. 

No evidence was presented concerning this possible modified configuration because the 

specific concerns expressed by the NPS did not arise until receipt of the public comment letter, 

mid-hearing on August 27, 2013. As mentioned above, although the letter was discussed during 

cross examination of SWEPCO’s witnesses, the NPS was not a party, did not present a witness 

for cross examination, and was not otherwise available for clarifying questions. Thus, SWEPCO 

has good cause for having omitted the evidence of utilizing a portion of Segment R and the new, 

short segments to move Route 33 further south of the Pea Ridge National Military Park. 

20 The proposed exhibit is based on Figure 4-4 from the EIS, filed as Exhibit 2 to the CECPN 
application on April 3, 2013. This exhibit was not previously introduced because the additional 
segments necessary to route around the NPS’s desired expansion area had not been developed. 
These Segments have been created as a possible amendment that would satisfy any Commission 
concerns related to the Pea Ridge National Military Park. 
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Pursuant to Arkansas Code Annotated § 23-18-519(c)(1), landowners along the new 

segments who have not waived notice or granted SWEPCO an option to purchase an easement 

would need to be provided notice prior to any hearing on such an amendment. No persons 

owning lands on Segment R sought to intervene in this docket. However, since all portions of 

Routes 86 and 91, including Segment R, were withdrawn from consideration prior to the hearing 

SWEPCO suggests that notice be given to all persons owning lands traversed by the portion of 

Segment R to be utilized as well. 

Utilizing a portion of Segment R and the new segments would remove the line from the 

area the NPS identified for possible future expansion. The NPS public comment filed on August 

27, 2013 also makes reference to the Battle of Little Sugar Creek, also known as Battle of 

Dunigan’s Farm. Although Dunigan’s farm has not been deemed critical to fulfilling the Pea 

Ridge Military Park’s purpose, a section of Dunigan’s farm was included within American 

Battlefield Protection Program (ABPP) Potential National Register Boundary map developed in 

2010.21 Segment R is approximately 1100 feet south of those portions of Dunigan’s Farm that 

the NPS has identified for possible future expansion. SWEPCO’s proposed exhibit will 

demonstrate that only a portion of Dunigan’s farm north of Segment R is inside the ABPP 

Boundary Map. Thus, Route 33 as modified would not traverse the area that the NPS hopes to 

someday be able to attach to the Pea Ridge National Military Park. As was noted above, this 

entire area is currently privately owned with no plans for acquisition by the NPS. Segment R 

will traverse the southernmost section of Dunigan’s farm and run parallel and south of an 

existing 69kV transmission line that presently traverses Dunigan’s farm. 22  An existing rail track 

21  Letter from the National Park Service filed as public comment on August 27, 2013. 
22  This existing 69 kV transmission line traverses Dunigan’s farm within the proposed ABPP 
boundary area. This is not a SWEPCO transmission line. 

Page 12 of 21 

APSC FILED Time:  3/14/2014 11:55:55 AM: Recvd  3/14/2014 11:55:04 AM: Docket 13-041-U-Doc. 430



also traverses this area of Dunigan’s farm. 	This portion of Dunigan’s farm is already 

considerably impacted by modern intrusions. 

Route 33 continues to be the preferable route. It is the most direct path from the Shipe 

Road station to the proposed Kings River Station. The PO’s concerns about any impacts to the 

Pea Ridge National Military Park, the city of Garfield, and the Gateway City Park can be 

remedied by modifications to Route 33. These concerns do not render Route 33 unreasonable. 

Neither Order No. 32 nor No. 33 gives sufficient rationale for the conclusion that Route 33 is 

unreasonable. 

SWEPCO requests that Order Nos. 32 and 33 be reconsidered where they select Route 

109 over Route 33 and where Route 33 is deemed unreasonable. This determination is in 

violation of the APSC’s long-held position that the Commission should not "substitute or 

superimpose its judgment for that of a utility as to the location of proposed new transmission 

facilities." Alternatively, SWEPCO requests that Route 33 with the proposed modifications and 

amendment be reconsidered. 

C. Recent Missouri Developments Potentially Impacting Route 109 

Throughout this proceeding, SWEPCO has asserted that it could and would construct the 

proposed transmission line on any of the six original, or ultimately three, route alternatives. That 

remains true for Route 109. If this Commission reaffirms its approval of Route 109 or denies 

this petition for rehearing, SWEPCO will continue to pursue the necessary Missouri approvals to 

construct the transmission line. 

However, SWEPCO wishes to make the Commission aware of recent developments that 

may impact the viability of Route 109. These developments are all public record and as such the 

Commission can take notice without the presentation of an exhibit or testimony. As the APSC is 
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no doubt aware, Route 109 leaves Arkansas and traverses approximately 25 miles in southwest 

Missouri. A map depicting Route alternatives 109 and 33 is attached as Exhibit "A". 23  A bill 

has been introduced in the Missouri House of Representatives that is specifically designed to 

block construction of the approved facilities along Route 109. If enacted, Missouri House Bill 

1622 would remove jurisdiction from the Missouri Public Service Commission to approve the 

construction of "any electric facilities to be built in accordance with Arkansas Public Service 

Commission Order No. 33, docket number 13-041-U, authorizing Route 109 as a ’reasonable 

route’." 24  The bill would require SWEPCO to petition the Missouri General Assembly for 

approval to construct the transmission line. 

A second bill has been filed in the Missouri Senate, Bill No. 839, to prohibit any 

Missouri public utility from exercising eminent domain for any transmission line that originates 

and terminates in a state other than Missouri. 25  A similar bill prohibiting the use of eminent 

domain has been introduced in the Missouri House of Representatives, HB 1774.26  If Senate Bill 

839, House Bill 1774 or some version thereof is enacted, no public utility in Missouri would be 

able to exercise eminent domain along Route 109. While none of these developments are legally 

binding at present, it is important that the Commission be aware of the possibilities of passage. 

23  This exhibit is based upon map 4-4, included in the EIS, Exhibit 2 to the CECPN Application 
filed on April 3, 2013 and Exhibits BAJ-1, BAJ-9 and BAJ-1 1 filed with Brian A. Johnson’s 
Direct Testimony on April 3, 2013. This exhibit presents no additional information, but merely 
simplifies the image by showing only Routes 33 and 109. It was not previously included in the 
record because other routes were under consideration at the time. No additional testimony is 
considered necessary. 
24  Missouri House Bill 1622 is a public document available at 
http://www.house.mo.gov/billcentral.aspx?page=l  &q1 622. 
25  Missouri Senate Bill 839 is a public document available at 
http://www.senate.mo.gov/14info/BTS  Web/]3i]l.aspx?SessionType=R&BiIIID=29624042. 
26 Missouri House Bill 1774 is a public document available at 
http://www.house.mo.gov/billcentral.aspx?page=l  &q= 1774. 
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IV. MOTION FOR CLARIFICATION 

Separate from any reconsideration, SWEPCO also requests that the APSC and P0 clarify 

several specific provisions of Order No. 32 in this Docket. These clarifications are requested in 

order that SWEPCO may more accurately implement the requirements established by the APSC. 

As part of this motion, SWEPCO provides proposed alternate language for each paragraph where 

clarification is sought. 

A. Route modifications within the 500-foot variance granted. 

First, SWEPCO requests clarification on the following portion of Order No. 32: 

"(d) SWEPCO shall cooperate with directly affected landowners to implement 
minor deviations in the approved route to minimize the impact of the transmission 
line on the landowner and community. Any minor deviations in the approved 
route shall be implemented only with the consent of the landowners directly 
affected who were sent notice of the transmission line." 27  

SWEPCO agrees that it should and will cooperate with directly affected landowners as described 

in the paragraph. A literal reading of this paragraph, however, would not allow SWEPCO to 

make minor modifications within the 500-foot variance for reasons other than a landowner 

request. This specific language limits the variance to only circumstances where the landowner 

gives consent and is more restrictive than has been historically used in establishing the 

variance. 28  This more restrictive language may result in complications and delays in 

constructing the line. For example, SWEPCO stated in the hearing that it would adjust or move 

the centerline in order to avoid karst features or to accommodate a variety of engineering 

concerns. 

SWEPCO requests clarification of paragraph (d) so that it is clear that the 500-foot 

variance established by paragraph (c) of the Order will allow SWEPCO to make minor 

27  Docket 13-041-U, Order No. 32, pages 114-115. 
28  Docket 08-002-U, Order No. 11, pages 19-20. 
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adjustments to the route. SWEPCO proposes the following language, combining Order No. 32 

and a previous CECPN order: 

"SWEPCO is authorized to make minor changes and adjustments to the route 
within the variance(s) granted in paragraph (c) provided, however, such minor 
deviations and right-of-way adjustments shall not impact other property owners 
who have not been notified of this proceeding, do not involve significant cost 
increases, and allow SWEPCO to conform the location of the transmission line as 
closely as possible to existing land use and property lines." 29  

SWEPCO shall cooperate with directly affected landowners to implement minor 
deviations in the approved route to minimize the impact of the transmission line 
on the landowner and community. 30  

B. 	Right-of-way clearing and maintenance 

Next, SWEPCO requests clarification of paragraph (h) which states: 

"(h) SWEPCO shall mitigate the effects of the environmental impacts wherever 
possible, by leaving as much right-of-way as possible uncleared, by minimizing 
the damage done by construction, and by making the right-of-way as safe as 
possible." See Order No. 32, page 115. 

SWEPCO has no objection to the requirement that environmental impacts be mitigated; this is 

standard practice, and SWEPCO will follow all North American Electric Reliability Corporation 

(NERC), Federal Energy Regulatory Commission (FERC), American Electric Power (AEP) and 

Arkansas Department of Environmental Quality (ADEQ) standards. 

The potential confusion arises from the language "leaving as much right-of-way as 

possible uncleared." Testimony clearly indicated that all woody vegetation would be cleared 

from the right-of-way except possibly in areas where the transmission line spans from high-point 

to high-point sufficient to provide the required clearances without the removal of mature trees. 31  

To safeguard reliability of the transmission facility and for construction purposes, all woody 

29  Docket 08-002-U, Order No. 11, pages 19-20. 
30  Docket 13-041-U, Order No. 32, pages 114-115. 
31  Rebuttal Testimony of Brian A. Johnson, Doe. No. 271, pages 9-10; Transcript of Oral 
Testimony by Stephen Thornhill, August 27, 2013, pages 876-879. 
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vegetation is removed. The only exception is where the transmission line will span from high-

point to high-point, and mature trees can remain without creating a safety or operational hazard. 

AEP/SWEPCO is responsible for providing reliable transmission service. The vegetation 

management program is intended to prevent outages and is a serious consideration. During line 

maintenance, all woody vegetation that could present a future hazard to the line is removed. The 

language in paragraph (h) is unclear and could be interpreted to mean that SWEPCO cannot or 

should not clear some portions of the right-of-way. SWEPCO requests that this language be 

clarified to avoid future confusion, particularly with landowners. 

SWEPCO proposes the following paragraph as a substitute paragraph: 

"(h) SWEPCO shall mitigate the effects of the environmental impacts arising 
from right-of-way clearing and maintenance according to NERC, FERC, AEP and 
ADEQ standards and the right-of-way shall be maintained in a safe manner. 

C. 	Herbicide Use and Landowner Right-of-Way Maintenance 

Paragraph "(j)" presents a substantial safety issue and requires further clarification. In 

full, this paragraph states: 

"(j) SWEPCO shall avoid construction and maintenance practices that are 
inconsistent with the landowner’s or tenant’s use of the land, particularly the use 
of fertilizer, herbicides or other pesticides. To that effect, SWEPCO shall contact 
the landowner or his designee to obtain approval for the use of any herbicide prior 
to any application on the right-of-way. The landowner may request that there be 
no application of herbicides on any part of the site within the landowner’s 
property. Additionally, the landowner may choose to care for the right-of-way 
himself. SWEPCO shall permit landowners to care for the right-of-way as long 
as the landowner adequately performs this task. All herbicides that are used on 
the right-of-way shall be applied in a safe and cautious manner so as to avoid non-
targeted vegetation or animal life and as to not damage property, including crops, 
orchards, tree farms, or gardens." 

Several portions of this paragraph are problematic. 

First, the language that requires SWEPCO to "avoid construction and maintenance 

practices that are inconsistent with the landowner’s or tenant’s use of the land" is somewhat 
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vague and requires clarification. As has been evidenced by many of the public comments and 

intervenors’ testimony, many landowners feel that any right-of-way clearing and/or maintenance 

is "inconsistent" with their land use. SWEPCO requests clarification of this language in order 

that it is clear SWEPCO may�and must�maintain the right-of-way as required by federal 

reliability standards. 32  

Requiring landowner approval prior to the use of herbicides presents a significant 

logistical challenge. SWEPCO makes great efforts to strike a balance between service reliability 

and the landowner’s landscaped vegetation. Company and contract personnel utilize face-to-face 

communication and door cards to contact resident landowners before routine line clearance work 

is done. But it could prove impractical to obtain either a written or verbal permission from each 

landowner prior to right-of-way maintenance. The restrictions on herbicide use will result in 

SWEPCO incurring additional right-of-way maintenance costs. Hand clearing will be more 

time-consuming, more frequent and more expensive. 

The most problematic portion of paragraph "(j) is the provision stating that a "landowner 

may choose to care for the right-of-way himself." This presents a significant reliability issue. 

As this Commission is well aware, tree-trimming and the removal of woody vegetation within 

the right-of-way is required for reliable operation of the line. As Witness Johnson testified: 

"SWEPCO is mandated by the North American Electric Reliability Corporation 
(NERC), under the direction of the Federal Energy Regulatory Commission 
(FERC), to maintain reliability standards for operation of transmission lines. 
Utilities face substantial penalties for failing to maintain reliability of lines that 
are considered to be part of the national transmission grid, including vegetation-
induced interruptions. SWEPCO must maintain its rights of way including woody 
vegetation control as this is essential to safeguarding the reliability of SWEPCOs 
transmission system and electric service in the region. ,33 

32  Rebuttal Testimony of Brian A. Johnson, Doc. No. 271, page 9. 
Rebuttal Testimony of Brian A. Johnson, Doe. No. 271, page 9. 
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SWEPCO cannot delegate or contract away its responsibility to maintain the right-of-way to 

landowners. 

There are situations where the landowner’s use is such that no right-of-way maintenance 

is required. For example, if the transmission line traverses cleared pasture land, the landowner’s 

maintenance of the right-of-way may be sufficient. (Woody vegetation would be naturally 

limited by the land use.) In such a circumstance, SWEPCO would have no need to maintain the 

right-of-way for that portion of the line. However, ultimately, SWEPCO is responsible for the 

maintenance and reliability of the transmission line. 

In this Docket, SWEPCO is certainly willing to cooperate with landowners on a case by 

case basis and evaluate the land use and need for subsequent right-of-way maintenance as the P0 

desired. As written, however, paragraph (j) is too restrictive and creates logistical problems. 

SWEPCO proposes the following alternate paragraph: 

"(j) SWEPCO shall utilize best practices during construction and right-of-way 
maintenance. Fourteen (14) calendar days prior to the use of any herbicide, 
SWEPCO shall contact the landowner or his designee. Any landowner may 
request that there be no application of herbicides on any part of the site within the 
landowner’s property. Such requests must be made within ten days of the date the 
notice is sent. All herbicides that are used on the right-of-way shall be applied in 
a safe and cautious manner so as to avoid non-targeted vegetation or animal life 
and as to not damage property, including crops, orchards, tree farms, or gardens. 

At the landowner’s request, SWEPCO shall evaluate the landowner’s use 
and maintenance within the right-of-way on a case by case basis and determine if 
right-of-way maintenance is required. In the event an individual landowner 
wishes to assume responsibility for maintaining SWEPCO’s right-of-way on the 
landowner’s property, SWEPCO is authorized to enter into a contract with said 
landowner that ensures all NERC, FERC and AEP standards for right-of-way 
maintenance are followed. 

D. 	Notice to Beekeepers 

Finally, SWEPCO requests clarification on what constitutes sufficient notice to 

beekeepers as required by paragraph (k). That paragraph states in full: 
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"(k) SWEPCO shall also, at least fourteen (14) days prior to the application, 
notify beekeepers with an active apiary within two miles of the proposed 
application site of the day the company intends to apply herbicide so that 
precautionary measures may be taken by the beekeeper." 

As a practical matter, there are substantial difficulties in identifying active apiaries within two 

miles of the proposed application site. SWEPCO requests clarification of this requirement of the 

order. Specifically, SWEPCO requests that the APSC identify a specific register/club or other 

means of identifying and maintaining a register of potentially affected apiaries. 

"(k) SWEPCO shall also, at least fourteen (14) calendar days prior to the 
application, provide notice to the Northwest Arkansas Beekeepers’ Association. 
The notice will indicate the location and day the company intends to apply 
herbicide so that precautionary measures may be taken by the beekeeper." 

V. CONCLUSION 

SWEPCO requests a limited rehearing on the selection of Route 109 over its preferred 

route, given that both SWEPCO and APSC Staff deemed Route 33 reasonable and given that the 

APSC is not intended to "to substitute or superimpose its judgment" with regard to the location 

of facilities. Notwithstanding Order No. 33, there were not sufficient findings of fact for the P0 

to find Route 33 "unreasonable." It is a long-standing principle of the APSC that it does not 

"substitute or superimpose its judgment for that of a utility as to the location of proposed new 

transmission facilities." 34  And where "the route selected by the utility is not unreasonable and 

appears to have been chosen after consideration of the seven factors . . . [the APSC] should 

confine itself to only ordering minor deviations in the route. ,35  In this case, SWEPCO 

APSC Docket 94-003-U, Order No. 7. This principle has been reiterated and followed in 
numerous dockets. See APSC Docket No. 12-087-U, Order No. 3; APSC Docket No. 02-014-U, 
Order No. 3. 

APSC Docket 94-003-U, Order No. 7, page 8, In re Southwestern Electric Power Company, 
155 P.U.R.4th 316 (1994). 
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respectfully suggests that contrary to this long-standing principle, the P0 substituted and 

superimposed her judgment by selecting Route 109. Because Route 33 is "not unreasonable," 

the Commission should enter a CECPN order approving the route. 

In the alternative, if the Commission finds that Route 33 is unreasonable as presently 

configured, SWEPCO requests that the Commission re-open these proceedings to take testimony 

and receive exhibits and evaluate the modifications to Route 33 proposed herein and notify 

landowners as necessary. In addition, SWEPCO requests clarification on several vague or 

impracticable requirements of the CECPN order. 

Respectfully submitted, 

MATTHEWS, CAMPBELL, RHOADS 
McCLURE & THOMPSON, P. A. 
119 South Second Street 
Rogers, Arkansas 72756 
(479-636-0875) 

By: Is! Sarah L. Waddoups 
David R. Matthews 
Arkansas Bar 476072 
Sarah L. Waddoups 
Arkansas Bar #2004103 
Attorneys for Southwestern Electric 
Power Company 

CERTIFICATE OF SERVICE 

I, Sarah L. Waddoups, attorney for SWEPCO, state that I have on this 14th day of March, 
2014, provided a true and correct copy of the above and foregoing instrument to all parties of 
record electronically, by first class mail or both. 

Is! Sarah L. Waddoups 
Sarah L. Waddoups 
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