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BEFORE THE 

ARKANSAS PUBLIC SERVICE COMMISSION 

 

 

 

IN THE MATTER OF NET METERING AND ) 

THE IMPLEMENTATION OF ACT 827  ) DOCKET NO. 16-027-R 

OF 2015      ) 

 

 

INITIAL BRIEF OF SOUTHWESTERN ELECTRIC POWER COMPANY 

 

Southwestern Electric Power Company (“SWEPCO” or “Company”) submits its Initial 

Brief in response to the questions raised by the Arkansas Public Service Commission (“APSC” 

or “Commission”) in Order No. 8 of this docket filed on October 21, 2016.  

I. “An owner,” as used in Arkansas Code Annotated § 23-18-603(5), should not be 

interpreted to include an individual or entity that possesses a mere leasehold interest 

in a net-metering facility.  

 

As defined within Arkansas Code Annotated § 23-18-603, a “Net-Metering Customer” is 

“an owner of a net-metering facility.” Ark. Code Ann. § 23-18-603(5). The Supreme Court of 

Arkansas construes a statute just as it reads, giving the words their ordinary and usually accepted 

meaning. Thomas v. Olson, 364 Ark. 444, 451, 220 S.W.3d 627, 632 (2005). In ascertaining the 

plain meaning of the statute, a court must look to the particular statutory language at issue, as 

well as the language and design of the statute as a whole. K Mart Corp. v. Cartier, Inc., 486 U.S. 

281, 291 (1988). When the language of a statute is plain, unambiguous, and intimates a clear and 

definite meaning, there is no occasion to resort to the rules of statutory interpretation. Bramlett v. 

State, 356 Ark. 200, 148 S.W.3d 278 (2004) (citing Short v. State, 349 Ark. 492, 495, 79 S.W.3d 

313, 315 (2002).  

The word “owner,” in its usually accepted meaning, refers to “someone who has the right 

to possess, use and convey something; a person in whom one or more interests are vested . . . An 
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owner may have complete property in the thing or may have parted with some interests in it (as 

by granting an easement or making a lease).” Black’s Law Dictionary 1137 (8th ed. 2004). 

Indeed, courts have long held that an owner of real property is the person whom is vested with 

the dominion, ownership, or title of property. See e.g., Coombs v. People, 64 N.E. 1056, 1057 

(Ill. 1902) (owner as applied to land denotes a fee simple estate); Garver v. Hawkeye Ins. Co., 28 

N.W. 555, 556 (Iowa 1886) (owner of land is the person whom has the right to enjoy, and to do 

with it as he or she pleases, even to spoil or destroy it as far as the law permits, unless he or she 

be prevented by some agreement or covenant which restrains his or her right); Atwater v. 

Spalding, 90 N.W. 370, 371 (Minn. 1902) (an owner is the person who has title to the property); 

Turner v. Cross, 18 S.W. 578, 580 (Tex. 1892) (an owner of real property has dominion or 

control over it and can do with it what he or she pleases). 

Interestingly, the Supreme Court of Ohio has held that one who holds a perpetual lease is, 

in fact, an owner of the premises. Vill. of St. Bernard v. Kemper, 54 N.E. 267 (Ohio 1899). The 

Supreme Court of Arkansas, however, has opined that a lessee cannot be considered an owner of 

real property. Smith v. Improvement Dist. No. 14 of Texarkana, 108 Ark. 141, 156 S.W. 455, 456 

(1913). In the same vein, it has asserted that “no proposition has been better settled from the 

earliest days of the common law than that a lease, no matter the duration, is but a chattel.” Lenow 

v. Fones, 48 Ark. 557, 4 S.W. 56, 59 (1887). The court has also held that a “tenant under a lease 

of lands for the purpose of growing crops has no ownership or interest in the land itself on which 

the crops are grown.” Munson v. Wade, 174 Ark. 880, 298 S.W. 25, 27 (1927).  

In an opinion addressing an archaic and esoteric issue of law, the Supreme Court of the 

United States grappled with what constitutes “an owner,” and, in doing so, asserted the 

following: “[o]wnership may not imply a perfect title . . . [B]ut when the government holds out 
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to owners of lands an inducement to relinquish such lands in exchange for others, it implies that 

the persons with whom it is dealing, if not the owners in fee simple, are at least bona fide 

owners, with authority to dispose of and vest a good title thereto.” Hyde v. Shine, 199 U.S. 62, 82 

(1905). This holding, coupled with language from Munson, which maintained that a lessee has 

no ownership or interest in the land he or she occupies, reveals that a person or entity that has a 

leasehold interest in real property is not to be considered an owner of the premises. Munson, 174 

Ark. at 880, 298 S.W. at 27.  

In the context of tax law, courts have held that a holder of a leasehold is not an owner of 

the property within the meaning of statutes exempting from taxation property owned by 

associations of a certain character. See e.g., Katzer v. City of Milwaukee, 104 Wis. 16, 79 N.W. 

745, 746 (1899) (an owner must be deemed to have been used in its ordinary sense, denoting 

proprietorship of the title to the property, not a mere privilege to use it); Douglas Cty. Agric. Soc. 

v. Douglas Cty., 104 Wis. 429, 80 N.W. 740, 740 (1899) (a lessee is not an owner of property for 

tax purposes); see also, Knapp v. City of Jacksonville, 151 P.3d 143, 147 (Or. 2007) (except 

when explicitly specified in statutes, the term “owner” in the property tax context connotes the 

owner of the fee and all included interests and cannot simultaneously mean a different holder of 

a lesser-included interest such as occupants). Notably, in the realm of tax law, the Supreme Court 

of Arkansas has held that property conveyed to a lessee in a mining lease is taxable separately 

from the land itself, which indicates that such a lessee is not an owner of the land or structures on 

it, but merely holds an interest in the natural resources, for tax purposes. State v. Arkansas Fuel 

Oil Co., 179 Ark. 848, 18 S.W.2d 906, 908 (1929).  
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The overwhelming weight of the authority cited above leads to the conclusion that “an 

owner” does not refer to one who has a leasehold interest in property. Smith v. Improvement Dist. 

No. 14 of Texarkana, 108 Ark. 141, 156 S.W. 455, 457 (1913). Based on such authority, 

SWEPCO requests that the Commission establish that an individual or entity that possesses a 

leasehold interest in a net-metering facility is not an owner within the meaning of Arkansas Code 

Annotated § 23-18-603(5).   

II. Allowing a person or entity with a fractional percentage of ownership in a net 

metering facility to qualify as an owner under Arkansas Code Annotated § 23-18-

603(5) is bad policy and does not appear to be the result intended by the Arkansas 

General Assembly.  

 

The Supreme Court of the United States has instructed courts faced with ascertaining the 

meaning of language within a statute to look at the particular language at issue, and to examine 

the language and design of the statute as a whole. K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 

291 (1988). The presence of the word “an” as used in the statutory language at issue could 

reasonably be interpreted to mean that there can be more than one owner of a net-metering 

facility. Focusing on only this part of the Arkansas Renewable Energy Development Act of 2001 

(“AREDA” or “Act”) without looking to the language used in other parts of the Act, however, 

ignores the binding instructions from the Supreme Court and disregards the multitude of singular 

references to net-metering customer in other sections of the Act.  

For example, in Arkansas Code Annotated § 23-18-604, there are multiple references to 

net-metering customer in the singular possessive. See e.g., Ark. Code Ann. § 23-18-

604(b)(1)(A)(ii)(a) (“the net-metering customer’s use”) (emphasis added); Id. at (b)(6)(A)(i) (“a 

net-metering customer’s account at the close of a billing cycle”); Id. at (b)(6)(A)(iii) (“credit 

remaining in a net-metering customer’s account”); Id. at (d)(2)(A) (“at the net-metering 

customer’s discretion”); Id. at (d)(2)(B) (“excess generation shall be credited first to the net-

APSC FILED Time:  11/2/2016 11:51:06 AM: Recvd  11/2/2016 11:50:32 AM: Docket 16-027-r-Doc. 123



5 
 

metering customer’s meter”). SWEPCO asserts that, in looking to the language of the AREDA as 

a whole, it becomes apparent that the legislature intended for a person or entity to have a one-

hundred percent ownership interest in a net-metering facility to qualify as an owner under 

Arkansas Code Annotated § 23-18-603(5). See Short v. State, 349 Ark. 492, 495, 79 S.W.3d 313, 

315 (2002) (“in construing any statute, we place it beside other statutes relevant to the subject 

matter in question and ascribe meaning and effect to be derived from the whole”).  

III. SWEPCO asserts that the three examples raised by Pulaski County for the first time 

in its opening statement do not further inform the interpretation of net-metering 

customer under the AREDA.  

 

SWEPCO reincorporates all authority discussed and cited in section I of this Initial Brief 

that addressed situations where ownership was explicitly found not to include a leasehold estate. 

As mentioned, a court is to construe a statute just as it reads, giving the words their ordinary and 

usually accepted meaning. Thomas v. Olson, 364 Ark. 444, 451, 220 S.W.3d 627, 632 (2005). 

“An owner,” in the usually accepted meaning of the phrase, refers to someone who has 

“complete property in the thing or may have parted with some interests in it (as by granting an 

easement or making a lease).” Black’s Law Dictionary 1137 (8th ed. 2004).  

The examples raised in Pulaski County’s opening statement represent a small fraction of 

authority on the issue of whether ownership includes a leasehold estate. SWEPCO requests that 

the Commission establish that a net-metering customer is an actual owner of a net-metering 

facility, as the term owner is used in its usually accepted meaning. Id.; see also Smith v. 

Improvement Dist. No. 14 of Texarkana, 108 Ark. 141, 156 S.W. 455, 456 (1913) (opining that 

lessees are not owners of real property).  
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     Respectfully submitted, 

 

      

     /s/ Stephen K. Cuffman _______ 

     Stephen K. Cuffman (75026) 

     Gill Ragon Owen, P.A. 

     425 W. Capitol Avenue 

     Suite 3800 

     Little Rock, Arkansas 72201 

     (501) 376-3800 

     cuffman@gill-law.com  

      

 

    

 

 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing Initial Brief has been 

electronically served upon all parties of record via the Commission’s EFS system on this 2
nd

 day 

of November, 2016.  

By:  /s/ Stephen K. Cuffman_____   

        Stephen K. Cuffman 
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