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pre-empt state jurisdiction over market power.* With this comes oversight of the competitive
market which should include compliance plans, compliance audits, complaint procedures and logs,
and penalties.

a. Compliance Plan

The utility should be required to file a compliance plan detailing how it will implement the code of
conduct and keep all aspects of its operation separate from the affiliate. A plan should also be filed
for the affiliate detailing the affiliate’s plans to keep its operations separate.

The plan should include an educational component for all employees that covers training and a
handbook so that employees of both utilities and affiliates understand what conduct is and is not
permissible. Upon completion of the training, requiring employees to sign a document
acknowledging that they understand the codes of conduct will help deter them from violations.
Having such training in place should not exempt the utility from responsibility for employees'
actions.

b. Compliance Audit

The utility should be subject to annual compliance audits prepared by an independent auditor, filed
with the Commission, and made available to the public. Audits are a useful tool to identify practices
and procedures that are or may lead to violations of the code of conduct.

c. Complaint Procedure and Log

To allow an informal resolution of complaints regarding the code of conduct, the utility should
establish a complaint process that calls for a resolution within a defined number of days to record
and investigate the complaint and provide a written response to the complainant regarding the
utility’s findings and any corrective action being taken. If the matter is not resolved to the
complainant’s satisfaction, the complainant retains the right to file a complaint at the Commission. If
the Commission finds probable cause for the complaint, the Commission could set the matter for
hearing. The purpose is to give parties an informal opportunity to resolve matters without burdening
the Commission with every complaint. Each complaint would be kept in a log book that would be
available to the public and included as part of the utility’s compliance audit.

d. Penalties

While the aspiration is to not have to ever penalize a utility, granting the Commission the authority
to do so creates a deterrent effect. The Commission should have flexibility with regard to penalties,
which can include: terminating a transaction; limiting the value of the transaction prospectively; or,
assessing a penalty that reflects the actual or potential injury to ratepayers and competitors and the
gravity and circumstances of the violation. Penalties assessed by the Commission should not
preclude a party’s right to seek damages. Depending on the breadth and frequency of violations,
the Commission can restrict transactions between the utility and the affiliate and/or require

- National Association of Regulatory Utility Commission (NARUC). (1998, July). Resolution Relating to Market Power In A Restructured
Electric Power Industry. Sponsored by the Committees on Electricity, Energy Resources, Finance and Technology and Gas. Retrieved from
http://www.naruc.org/Resolutions/Resolution%20Relating%20to%20Market%20Power. pdf
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customer notification of the violation and how to report complaints.

VIl. Conclusions

The deployment of DERs in Arkansas and across the MISO footprint is steadily growing, with every
indication that huge potential for additional cost-effective deployment remains. However, under
current rules and regulations in MISO, only a fraction of the DER value in the wholesale market is
being captured. The state of Arkansas has a statutory framework and the Commission has the
authority to set forth the regulations to implement at least DR through aggregation in order to obtain
distribution level values. The systemic barriers confronting DER’s slows deployment, reduces
benefits for participating customers, and results in higher-than-necessary costs for utilities and their
customers (DER participants and non-participants alike).

Some of the key barriers to capturing the full value of DERs at the wholesale market and
distribution level have been noted in this paper. Below are some of the issues identified in this
paper that would need to be addressed at the MISO, SPP and/or state level.

e Underlying economics — there is currently too much emphasis on the peak-shaving/load-
shedding capacity value of DR, to the exclusion of other values;

e The short-term capacity value of DERs is currently very low due to excess capacity in
MISO;

e SPP does not have a capacity market, thus creating a barrier to the sale of aggregated
DER into that market;

e Restrictions on aggregation — current Arkansas statutes allow for aggregation of DERs,
but only allows the sale of the DER within the state unless and until the PSC finds that to
be in the public interest (which has not yet taken place);

o  Utility business model — the well-known utility throughput incentive and the Averch-Johnson
effect (rate-base investment bias) discourage customer and third-party investments in
DERs unless mandated, and encourage utilities to resist direct participation by ARCs in
MISO;

e MISO rules — the current rules are too complicated. The transaction costs too high for
participation by small customers; high minimum bids restrict participation; there is no
transparency on the value of DERs in wholesale markets; and the participation rules are
unclear for DERs other than DR.

Some of these barriers can be mitigated or removed by the Arkansas PSC, at least as they pertain
to utilities and customers in Arkansas. This would require a concerted effort, and possibly a



48 | ENABLING THIRD-PARTY AGGREGATION OF DERs THE REGULATORY ASSISTANCE PROJECT (RAP)®
APSC FILED Time: 7/27/2018 2:26:09 PM: Recvd 7/27/2018 2:24:21 PM: Docket 16-028-U-Doc. 118

willingness to take a leadership role among the MISO states. But the alternative is to accept the
fact that DERs are undervalued and customers are paying too much for electric power.

Actions the Arkansas PSC could consider taking include:

e  Continuing the work commenced in Docket No. 16-028-U through its November 9, 2017,
order in which it has ordered intervenors to work in a collaborative process led by the staff
to comment on a host of DER issues, including: third-party aggregation of DER; AMI data
and functionalities; costs and benefits of AMI, the location of system constraints that can
benefit from DERSs, privacy and marketing; investments in software and systems that might
be necessary; customer use of the Green button program; competitive issues; and
addressing equity issues and cost allocation as it applies to customers.

e Opening one or more proceedings to determine:

o  Whether utilities should be encouraged to purchase DR from ARCs in a manner
that benefits all stakeholders, through savings for customer participants, system
benefits that outweigh costs. and potentially an incentive payment to the utility;

o Would direct ARC participation in MISO be in the public interest?

o Could Arkansas utilities cost-effectively reduce their wholesale market costs or
defer distribution system investments by procuring more in-state DERs from
customers or aggregators?

o Should elements of performance-based rate-making be adopted for DER goals, in
addition to those currently in place for EE programs, to mitigate the Averch-
Johnson effect and throughput incentive?

o Ordering utilities to obtain more services from DERs directly or from competitive bidding
processes that allow DER aggregators to fairly compete;

e Advocating through OMS for MISO reforms that would better capture the value of small
DERs and the value of DR for load shaping, shifting, and shimmying.

o Enacting PIMS that focus on DERs and would examine:
o The measures to be considered;
o The metrics used to determine progress;
o The baseline from which progress for each measure is calculated;
o The target to be achieved over what period of time;

o Whether the measure is established for reporting purposes or whether there is an
incentive and/or penalty attached; and,

o The amount and structure of any incentive and/or penalty, if applicable.

e Develop rules and regulations governing the terms and conditions of service to ensure that
appropriate consumer safeguards are in effect; and,
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o Establishing a certification requirement for ARCs.

Setting up these proceedings will create a useful roadmap that the Commission can employ to
implement Act 1078. It has the potential to help lower energy costs and increase efficiency in
Arkansas while creating a more resilient and modern grid.

Appendix A: Certification of Aggregators
of Retail Customers-

A) SECTION 1 - DEFINITIONS

1)

7)

"Aggregator of retail customers" means a person that aggregates demand response
from retail customers for the purpose of marketing, selling, or marketing and selling the
aggregated distributed energy resources to an electric public utility; or into a wholesale
electricity market. It does not include: an electric public utility to the extent that it
engages in distributed energy resources programs or distributed energy resources
aggregation activities with the retail customers in its own service territory as certificated
by the Arkansas Public Service Commission; or a municipally owned electric utility or
consolidated municipal utility improvement district to the extent that it engages in
demand response programs or distributed energy resources aggregation activities with
the retail customers in its own service territory.

"Aggregation" means combining the electric load of multiple retail customers through
an agreement with the customers for the purpose of marketing, selling or marketing
and selling the aggregated demand response.

“Applicant" means a person who files an application for certification or certification
renewal under this chapter.

"Application form" means a form, approved by the Commission, that an applicant
seeking certification or certification renewal as an aggregator of retail customers shall
file with the Commission as set forth in this chapter.

"Commission" means the Arkansas Public Service Commission.

"Filing under seal" means personally delivering to the Commission's docketing division
a sealed envelope containing information intended to be kept proprietary and
confidential. This action must be accompanied by the filing and docketing of a "motion
for protective order," pursuant to Commission rules.

“Public utility" shall have the meaning set forth in § 23-1-101 (9) of the Arkansas Code.

= To create these model rules, RAP reviewed the Competitive Retail Electric Service Provider certification requirements enacted by the

Public Utilities Commission of Ohio and modified them to create a model rule appropriate for the certification of ARCs.
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B) SECTION 2 - REQUIREMENT TO OBTAIN CERTIFICATION

1)

Any aggregator of retail customers which intends to engage in the marketing, selling, or
marketing and selling of aggregated customer demand in this state shall obtain a
certificate to operate from the Commission prior to commencing operations.

The Commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown.

No person shall offer, contract, provide, market or sell aggregated services in this state
without a valid certificate.

SECTION 3 — APPLICATION FOR CERTIFICATION

1)

An application for certification shall be completed on forms supplied by the
Commission. The application forms shall provide for sufficient information to enable the
Commission to determine an applicant's managerial, financial, and technical capability
to provide the service it intends to offer and its ability to comply with any Commission
rules or orders that pertain to the applicant.

The applicant shall be required to complete the application form in its entirety including
any and all attachments, affidavits, and other documentation that may be specified in
the form at the time an application is filed.

Aggregators of retail customers shall file general, managerial, and financial information
as set forth in the application. This information includes but is not limited to:

a) Ownership and organizational descriptions.
b) Managerial experience and capabilities.

c) Credit ratings and relevant financial information, including financial statements,
financial arrangements, and forecasted financial statements.

d) Financial capability as depicted on publicly available information and
applicable credit ratings.

e) Statements as to whether the applicant's certification has ever been revoked or
suspended, or if there are pending or past regulatory or judicial actions or
findings against the applicant, or past rulings finding against the applicant.

An applicant for certification or certification renewal shall file a completed and notarized
original application signed by a principal officer of the applicant and shall provide the
required number of conformed copies, including all supporting attachments and
affidavits, with the Commission's docketing division.

The date that the Commission's docketing division stamps an application received shall
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serve as the official filing date with the Commission.

The Commission may deny without prejudice any application that is not complete or
does not include the attachments, documentation, and affidavits required by the
application form.

All aggregators of retail service shall include in their certification application, the name,
telephone number, and electronic mail address of a contact person who will respond to
Commission concerns pertaining to consumer complaints.

D) SECTION 4 — AFFIDAVITS

1)

In addition to all other affidavits required in this rule, each applicant shall submit with its
application, affidavits attesting that:

a) The information provided by the applicant on its application form and supporting
attachments is complete, true, and accurate to the best knowledge of the applicant.

b) The applicant will timely file an annual report of its intrastate gross receipts, gross
earnings.

c) The applicant will timely pay any assessment made pursuant to Arkansas law.
d) The applicant will comply with all applicable Commission rules or orders.

e) The applicant will cooperate with the Commission and its staff in the investigation
of any consumer complaint regarding any service offered or provided by the
applicant.

f)  The applicant will consent to the jurisdiction of the Arkansas Commission and
courts and the service of process.

E) SECTION 5 - CERTIFICATION RENEWAL

1)

Any aggregator of retail customers that fails to file an application for certification
renewal prior to the expiration date on the certificate must file a new application for
certification in a new case and may request, no later than sixty days after the expiration
date on the certificate, to extend its previous certificate during the pendency of the new
application review.

F) SECTION 6 - MOTIONS

1)

2)

Motions filed by an applicant must be filed by an attorney authorized to practice law in
the state of Arkansas.

An out-of-state attorney may seek permission to appear pro hac vice before the
Commission in any case upon the filing of a motion. Motions shall include all of the
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information and documents required by the Arkansas Supreme Court.

G) SECTION 7 - PROTECTIVE ORDERS

H)

1)

An applicant may file any financial statements under seal. If these exhibits are filed
under seal, they will be afforded protective treatment for a period to be determined by
the Commission based on applicant’s request.

An applicant may file a motion for a protective order covering information not covered
under paragraph (A) of this rule. The Commission shall determine the period for which
protective treatment shall be granted.

At the expiration of the period provided for in paragraphs (A) and (B) of this rule, the
information will be automatically released into the open record.

An applicant may file to extend the period for which a protective order is in effect.

SECTION 8 — APPLICATION APPROVAL OR DENIAL

1)

If the Commission does not act upon an application for certification or certification
renewal within forty-five days of the filing date, the application shall be deemed
automatically approved.

Upon good cause shown, the Commission, or a hearing officer appointed by the
Commission, may suspend an application.

If the Commission, or an attorney examiner appointed by the Commission, has acted to
suspend an application, the Commission shall:

a) Docket its decision, and notify the applicant of the reasons for such suspension
and may direct the applicant to furnish any additional information as the
Commission deems necessary to evaluate the application.

b) The Commission shall then act to approve or deny the application within forty-
five days of the decision referenced in (a) above or within forty-five days of
receipt of additional information required from the applicant, if applicable,
whichever date is later.

c) Atits discretion, set the matter for hearing.

In evaluating an application, the Commission shall consider the information contained
in the applicant's application, supporting attachments and evidence, and
recommendations of its staff.

The Commission shall approve an application if it finds that all of the following are true:

a) The applicant is managerially, financially, and technically fit and capable of
performing the service it intends to provide.
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b) The applicant is managerially, financially, and technically fit and capable of
complying with all applicable Commission rules and orders.

c) The applicant is able to provide reasonable financial assurances sufficient to
protect electric distribution utility companies and the customers from default.

When the Commission approves an application, it will notify the applicant that its
application has been approved and will issue the applicant a numbered certificate that
the applicant can provide aggregation service and the dates for which the certificate is
valid.

Unless otherwise specified by the Commission, an aggregator of retail customers initial
or renewal certificate is valid for a period of two years, beginning and ending on the
dates specified on the certificate.

If the Commission denies in whole or in part, an application, it will notify the applicant
that its application, or parts of its application, have been denied, including the reason(s)
for such denial.

SECTION 9 — MATERIAL CHANGES TO BUSINESS OPERATION

1)

An aggregator of retail customers shall promptly inform the Commission of any material
change to the information supplied in a certification or certification renewal application
within thirty calendar days of such material change and shall file such notice under the
docket number assigned to it in its initial certification or most recent certification
renewal application, whichever is the most recent.

After notice and an opportunity for a hearing, the Commission may suspend, rescind,
or conditionally rescind an aggregator of retail customer’s certificate if it determines
that the material change will adversely affect the aggregator of retail customer’s fitness
or ability to provide the services it is certified to provide.

Material changes to the information contained in or supplied with a certification or
certification renewal application include, but are not limited to, the following:

a) Any significant change in ownership (being an ownership interest of 5 percent or
more) of the applicant.

b) An affiliation or change in affiliation with an electric utility in this state.
c) Retirement or other long-term changes to the operational status of the applicant.

d) The applicant's bond rating falls below BBB as reported by Standard & Poor's, or
below Baa3 as reported by Moody's investors service.

e) The applicant has or intends to file for reorganization, protection from creditors, or
any other form of bankruptcy with any court.

f)  Any judgment, finding, or ruling by a court or regulatory agency that could affect
the applicant's fitness or ability to provide service in this state.
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Applicant shall promptly report any change in the contact person, email address,
business address, or telephone/fax number for staff use in investigating complaints.

Applicant shall promptly report any change in the contact person, business address, or
telephone/fax number for staff use in investigating regulatory or emergency matters.

Applicant shall promptly report any change in the business address, or toll-free
telephone/fax number for customer service and complaints.

Applicant shall promptly report any change in the applicant's name or any use of a
fictitious name.

SECTION 10 - TRANSFER OR ABANDONMENT OF A CERTIFICATE

1)

2)

An aggregator of retail customers shall not transfer its certificate to any person without
prior Commission approval.

An aggregator of retail customers may apply for Commission approval to transfer its
certificate by filing a certificate transfer application.

A transfer application shall be automatically approved after forty-five days after filing,
unless the Commission acts to suspend or reject the application.

An aggregator of retail customers shall not abandon the service(s) it provides under a
certificate without filing an abandonment application and without Commission approval
and shall be obligated to fulfill the terms of all existing contracts with customers or
assign such contracts to another certified aggregator of retail services prior to
abandoning service.

Abandonment applications shall be filed at least ninety calendar days prior to the
effective date on which the aggregator of retail services will cease providing service.

At least ninety calendar days prior to abandoning service, the aggregator of retail
customers shall provide written notice to each electric utility in whose certified territory
it operates and to any entity to whom it sells the product of its customers, of its intent to
cease providing service. That notice shall reflect that the aggregator of retail customers
has filed an abandonment application with the Commission.

(3) At least ninety calendar days prior to abandoning service, an aggregator of retail
customers shall provide written notice to its customers and the Attorney General's
office of its intent to abandon service. Such notice shall indicate the aggregator of retail
customers' intent to fulfill or assign customer contracts, including the effective date of
such assignment, the effective date it will cease to provide service, and should identify
the Commission's toll-free number as well as the number through which hearing and
speech impaired customers may contact the Commission. That notice shall also
provide instructions to the customers on how they may obtain replacement service(s).

The aggregator of retail services shall also provide notice of its abandonment to its
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existing customers by separate message that is mailed or otherwise directly delivered
to the customer. Abandonment notices shall begin at least ninety calendar days prior to
the effective date of the abandonment and shall continue to provide such notice on all
subsequent monthly statements until the service is abandoned.

9) If the Commission does not act upon the application within ninety calendar days of the
filing date, the application shall be deemed automatically approved on the ninety-first
day after the official filing date.

K) SECTION 11 — CERTIFICATION SUSPENSION, RECISSION OR CONDITIONAL
RECISSION

1) After notice and the opportunity for a hearing, the Commission may, upon its own
motion or upon complaint, suspend, rescind, or conditionally rescind an aggregator of
retail customers’ certificate, in whole or in part, for good cause shown.

2) If the Commission suspends an aggregator of retail customers’ certificate:

a) The Commission shall notify the aggregator of retail customers of the reasons and
effective dates for such suspension and specify the actions, including associated
time frames, that the aggregator of retail customers shall be required to take in
order to have the suspension lifted.

b) The aggregator of retail customers shall continue to provide all services it is
obligated to provide under contract to its existing customers but it shall not
advertise, offer, or contract to provide any new services to existing customers nor
advertise, offer, or contract to provide any services to potential customers during
the suspension, unless the Commission orders otherwise. Such suspensions and
related prohibitions against advertising, offering, or entering into contracts apply
statewide unless otherwise ordered by the Commission.

3) If the Commission conditionally rescinds an aggregator of retail customers certificate:

a) The Commission will delineate the specific conditions that the aggregator of retail
customers must meet and establish a date by which the conditions must be met in
order for the aggregator of retail customers to avoid permanent rescission of its
certificate.

b) Unless otherwise ordered by the Commission, the aggregator of retail customers
shall continue to provide all services it is obligated to provide under contract to its
existing customers, but it shall not advertise, offer, or contract to provide any new
services to existing customers nor advertise, offer, or contract to provide any
service to potential customers during the pendency of the conditional rescission.

4) If the Commission rescinds an aggregator of retail customers’ certificate:

a) The Commission will notify the aggregator of retail customers of the reasons for
and effective date of such rescission.
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b) Upon the effective date specified by the Commission, an aggregator of retail

customers whose certificate has been rescinded shall cease providing all services
for which it is no longer certified to provide.

c) Prior to the effective date of the certificate rescission, an aggregator of retail
customers that provides services to customers shall cooperate fully with each
electric utility in whose certified territory it provides such service to ensure that its
customers will be served by another certified aggregator of retail customers or by
the electric utility on and after the effective date of the certificate rescission as
necessary.

5) Prior to the effective date of the certificate rescission, an aggregator of retail customers
whose certificate has been rescinded shall provide a written notice to each of its
customers that indicates that its certificate has been rescinded and specifies the
date(s) it will cease to provide service. Such notice shall be provided to the
Commission staff for its review and to the electric utility prior to customer
dissemination. Such notice shall also inform customers as to whether another
aggregator of retail customers or the utility will provide the services set forth in the
customer’s contract with the aggregator of retail customers whose service is being
rescinded, as necessary.

6) Reasons that the Commission may suspend, rescind, or conditionally rescind an
aggregator of retail customers’ certificate include, but are not limited to:

a) An aggregator of retail customers’ failure to timely pay any assessment made
pursuant to Arkansas law.

b) An aggregator of retail customers’ failure to timely file an annual report of its
intrastate gross receipts pursuant to Arkansas law.

c) Afinding by the Commission that an aggregator of retail customers has materially
underreported its intrastate gross receipts required by Arkansas law.

d) A finding by the Commission that any information reported to the Commission
subsequent to granting a certificate adversely affects an aggregator of retail
customers’ fitness or capability to provide any service covered by its certificate.

e) Afinding by the Commission that an aggregator of retail customers deliberately
omitted information or knowingly provided false information on a certification or
certification renewal application, including supporting attachments.

f)  Afinding by the Commission that an aggregator of retail customers has provided
services to a customer without being certified by the Commission to provide such
service.

g) Afinding by the Commission that an aggregator of retail customers has violated
any applicable Commission rule or order.

h) A finding by the Commission that an aggregator of retail customers has failed to
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consent to the jurisdiction of the courts of this state or has failed to designate an
agent to accept service of process pursuant to Section (D)(1)(f) above.

A finding by the Commission that an aggregator of retail customers has engaged
in anti-competitive behavior.

A finding that an aggregator of retail customers has failed to maintain appropriate
default security or has otherwise failed in a material way to adhere to requirements
contained in an electric utility's tariff governing an aggregator of retail customers’
requirements as approved by the Commission.

A finding by the Commission that an aggregator of retail customers has failed to
comply with state laws or rules designed to protect consumers in this state or has
otherwise engaged in any fraudulent, misleading, or unfair practice.

L) SECTION 12 — FINANCIAL SECURITY

1)

Pursuant to a tariff filed with the Commission, an electric utility may require an
aggregator of retail customers to issue and maintain financial security with the electric
utility to protect the electric utility and its customers in the event that an aggregator of
retail customers fails, in whole or in part, to deliver contracted services.
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