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DOCKET NO. 21-082-C 
 

 

ENTERGY ARKANSAS, LLC’S MOTION TO DISMISS COUNTERCLAIM AND 

ANSWER TO COUNTERCLAIM   

COMES NOW, the Complainant, Entergy Arkansas, LLC (“EAL” or the 

“Company”), pursuant to Ark. Code Ann. § 23-3-119, Ark. Code Ann. § 14-200-101(c), 

applicable Rules of Practice and Procedure (“RPPs”) of the Arkansas Public Service 

Commission (“APSC” or the “Commission”) including RPP 9.02, and Arkansas Rules of 

Civil Procedure 8(a)(1) and 12(b)(1) and (6)1, and for its Motion to Dismiss Counterclaim 

and Answer to Counterclaim, states as follows: 

1. Respondents filed their Answer and Counterclaim on July 30, 2021. EAL 

will address for each paragraph of the Counterclaim reasons to dismiss the claims, and 

 
1 Commission Rule of Practice and Procedure 3.10 states that: “A Party may seek relief by motion, including 
motions available under the Ark. R. Civ. P. 
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provide EAL’s answer to such claims in the event that one or more are not dismissed.  

EAL demonstrates that all claims asserted by Respondents’ Counterclaim must be 

dismissed pursuant to RPP 9.02(a) and to Arkansas Rules of Civil Procedure 8(a)(1) and 

12(b)(6) for failure to state facts upon which relief can be granted.  Additionally, the claims 

in Paragraphs 19 and 23 are subject to dismissal pursuant to Rule 12(b)(1) for lack of 

Commission jurisdiction, and the claims made in Paragraph 19 are moot and barred by 

the doctrines of estoppel by agreement and/or estoppel by contract and by failure to 

exhaust administrative remedies.  Furthermore, in Paragraphs 20 and 22 Respondents 

cite to statutes that have no application to the claims asserted.  In support of its Motion to 

Dismiss and Answer, EAL incorporates by reference its Complaint in this Docket. 

 

2. At the outset of their Counterclaim, Respondents state that: “The City of 

Maumelle, pursuant to its authority under Ark. Code Ann. § 23-3-119, and pursuant to its 

Resolution 2021-15, attached as EAL Complaint-Exhibit 3, hereby states the following 

Counterclaim against Entergy Arkansas, LLC.”2  However, the authority for the City of 

Maumelle to file a complaint against EAL pursuant to Ark. Code Ann. § 23-3-119 extends 

only to a claimed violation of “any order, law, or regulation which the Commission [the 

APSC] has jurisdiction to administer.” See §23-3-119(a)(1).  Such standard accords with 

Commission RPP 9.02(a), in that a complaint:  
 

… shall fully and clearly set out any act or thing done or not done by any public 
utility in violation, or claimed violation, of any law which the Commission has 
jurisdiction to administer, or of any Commission order or Rule and the exact 
relief desired. The complaint shall contain facts and information sufficient to 
fully apprise the Commission and the respondent of the facts and issues 
involved and to enable the respondent to prepare its answer to the complaint. 

 
 

2 Respondents’ Counterclaim at 9. 
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To the extent any claim is not subject to the jurisdiction of the APSC, it should be 

dismissed pursuant to RPP 9.02(a) and Arkansas Rule of Civil Procedure 12(b)(1). 

 

A.  Answer and Motion to Dismiss Paragraph 19 of Respondents’ Counterclaim 

3. Paragraph 19 states as follows: “EAL has refused to provide information as 

required by Ark. Code Ann. § 14-200-110, and is currently in violation of that statute, 

despite the lawful order of the Maumelle City Council to do so.  This refusal has deprived 

the City of Maumelle of any meaningful opportunity to evaluate sufficient information to 

determine whether it could be required to pay relocation costs under current state law.” 

 

4. EAL denies that it has stated a refusal to provide information which the City 

alleges was requested pursuant to Ark. Code Ann. § 14-200-110, or that EAL is in 

violation of that statute, or that EAL has deprived the City of Maumelle of any meaningful 

opportunity to evaluate sufficient information to determine whether it could be required to 

pay relocation costs under current state law – information which arguably the City should 

seek to access on its own.  Respondents do not provide any factual basis to support that 

EAL has stated a refusal of an information request, and no court has ruled that EAL is in 

violation of the statute.  The City of Maumelle has been afforded a meaningful opportunity, 

by EAL initiating this docket, whereby the City may pursue discovery pursuant to APSC 

rules on the issue of whether the City could be required to pay relocation costs.  The City 

has not yet pursued such discovery, and it cannot be said that EAL has refused or will 

refuse to provide reasonably requested documents in the forum provided by this Docket. 
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5. With regard to grounds for dismissal of Paragraph 19, there exists a fatal 

flaw in Respondents’ attempt to invoke the Commission’s jurisdiction over the alleged 

statutory authority of a municipality to demand and obtain information of a public utility 

pursuant to Ark. Code Ann. § 14-200-110, in that the statute is not one the APSC 

administers.  For that reason, Respondents may not obtain the relief sought in Paragraph 

24 of the Counterclaim, i.e., “that the Commission order EAL to comply with the Maumelle 

City Council’s order to provide information concerning its business, pursuant to Ark. Code 

Ann. § 14-200-110.” Pursuant to RPP 9.02(a) and Arkansas Rule of Civil Procedure 

12(b)(1), EAL requests dismissal of the claims made in Paragraphs 19 and denial of the 

relief sought in Paragraph 24 of the Counterclaim as they may pertain to Resolution No. 

2021-17 of the Respondent City Council, requesting information from EAL. 

Notwithstanding, dismissal of the claims in Paragraphs 19 and denial of the relief set forth 

in Paragraph 24 is without consequence to the City, which reasonably may utilize the 

Commission’s discovery processes as described below.  

 

6. Moreover, the dispute concerning requests for information is moot given the 

adoption on July 19, 2021 (after EAL filed its Complaint) of Respondent City Council’s 

Resolution No. 2021-18.  The Resolution approved an agreement between EAL and the 

City entitled “Agreement to Facilitate Road Widening in Maumelle, Arkansas,” which is 

attached hereto as EAL Answer Exhibit -1.  In it, EAL and the City agreed that, with 

respect to the issues raised in this Docket: “The Parties will follow the Commission's Rules 

of Practice and Procedure as they pertain to discovery requests.”  Thus, Respondents 
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are estopped by agreement and/or by contract3 from asserting their claims that appear to 

be tied to Resolution No. 2021-17, and such  estoppel provides additional grounds to 

dismiss the claims in Paragraph 19. 

 

7. Also, before possibly being entitled to seek a judicial decision that EAL must 

provide information pursuant Resolution No. 2021-17, the City has a duty to exhaust the 

administrative remedy of pursing discovery in this Docket. See Brown v. Towell, 2021 

Ark. 60, 8–9, 619 S.W.3d 17, 21–22 (2021) (“the doctrine of exhaustion of administrative 

remedies provides that no one is entitled to judicial relief for a supposed or threatened 

injury until the prescribed administrative remedy has been exhausted”).  As stated in 

Paragraph 11 of EAL’s Complaint, before the City Council adopted Resolution No. 2021-

17, EAL communicated to the City that the Company would be filing a complaint before 

the Commission to address the parties’ dispute regarding Resolution No. 2021-15, and 

that the APSC’s rules would control the discovery processes to address the City’s 

information requests.  Respondents have not exhausted their administrative remedy, and 

that provides additional grounds to dismiss the claims in Paragraph 19, which also are 

unnecessary as the Company has informed and agreed with the City that information 

requests are appropriately conducted pursuant to the Commission’s discovery rules. 

 
3 See Black's Law Dictionary (11th ed. 2019) (“estoppel: 1. A bar that prevents one from asserting a claim 
or right that contradicts what one has said or done before or what has been legally established as true; 
estoppel by agreement: Estoppel based on the terms of a contract between the parties expressly or 
impliedly showing a mutual acceptance of certain facts or assumptions. — also termed estoppel by 
convention; and estoppel by contract: A bar that prevents a person from denying a term, fact, or 
performance arising from a contract that the person has entered into.” For Arkansas precedent that 
recognizes the defense of estoppel by agreement or contract, see Mings v. City of Fort Smith, 288 Ark. 42, 
45, 701 S.W.2d 705, 706-707 (1986) (but finding that the standard was not met for demonstrating that a 
prior agreement justified the estoppel defense.)     
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8. Finally, the claims alleged in Paragraph 19 of the Counterclaim are 

conclusory statements that violate RPP 9.02(a), requiring the claim to “contain facts and 

information sufficient to fully apprise the Commission and the respondent of the facts and 

issues involved and to enable the respondent to prepare its answer to the complaint.”  

The claims also violate the requirement found in Arkansas Rule of Civil Procedure 8(a)(1), 

i.e., that a pleading that sets forth a claim for relief “shall contain a statement in ordinary 

and concise language of facts showing that the pleader is entitled to relief.”  The claims 

did not incorporate by reference relevant factual material addressed by their Answer and 

EAL’s Complaint, nor did Respondents otherwise insert factual allegations in support of 

such claims.  For example, Paragraph 19 does not allege facts such as: (a) the 

information requested and the date thereof, (b) the manner by which the information was 

requested and its relevance to the issue of requiring the City to pay relocation costs under 

current state law, and (c) the date and manner in which the City alleges that EAL “refused” 

to provide the requested information.4  Thus, the claims must be dismissed pursuant to 

RPP 9.02(a) and Arkansas Rules of Civil Procedure 8(a)(1) and 12(b)(6). 
 

B.  Answer and Motion to Dismiss Paragraph 20 of Respondents’ Counterclaim 

9. Paragraph 20 states: “EAL has violated Ark. Code Ann. § 23-4-103, which 

requires that all rules of a utility provider be just and reasonable.  While it has provided 

sworn testimony to the APSC that it honors relocation policies for Arkansas municipalities, 

 
4 Thus, the claims are subject to dismissal pursuant to Ark. R. Civ. P. 12(b)(6), which provides for dismissal 
for “failure to state facts upon which relief can be granted.” See, Hole in the Wall NWA, LLC v. City of Bella 
Vista, 2020 Ark. App. 373, 8, 609 S.W.3d 8, 12–13 (2020), reh'g denied (Oct. 7, 2020)( ,,, “our rules require 
fact pleading …” and “a complaint must state facts, not mere conclusions, in order to entitle the pleader to 
relief”). 
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it has ruled that the City of Maumelle is not subject to the same rules as other 

municipalities.” EAL denies all allegations made in Paragraph 20 of Respondents’ 

Counterclaim.  Moreover, when it refers to sworn testimony, if Respondents have in mind 

the direct testimony of EAL witness Bernard Neumeier in Docket No. 12-056-U, which did 

not address issues raised in the dispute between EAL and Respondents, the facts 

underling that testimony and case also are easily and fatally distinguished from the 

disputed issues in this docket.  Unlike Docket No. 12-056-U, the road widening project in 

the City of Maumelle is not an Arkansas Highway and Transportation (“AHTD”) project 

governed by its Utility Accommodation Policy consistent with Arkansas law.  EAL’s 

facilities in the City of Maumelle are not located on an existing state highway right-of-way 

by permit or unwritten consent of the AHTD, and the costs for relocation at issue herein 

are eligible for reimbursement by the City of Maumelle.5  Moreover, EAL’s facilities at 

issue in Maumelle pre-date even the existence of the City of Maumelle, and nothing in 

the City of Maumelle franchise agreement requires EAL to relocate these facilities without 

reimbursement.   

 

10. Also, Respondents cite no authority that Ark. Code Ann. § 23-4-103 applies 

to actions taken pursuant a franchise agreement between a municipality and a public 

utility. EAL submits that such statute has application to actions taken by a public utility 

with regard to its customers.  Further, the claims alleged in Paragraph 20 of the 

Counterclaim are conclusory statements that violate RPP 9.02(a), requiring the claim to 

“contain facts and information sufficient to fully apprise the Commission and the 

 
5 Should Respondents’ Counterclaim not be dismissed, EAL is prepared to brief such legal issue, and in its 
Complaint has requested the opportunity for briefing. 
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respondent of the facts and issues involved and to enable the respondent to prepare its 

answer to the complaint.”  The claims also violate the requirement found in Arkansas Rule 

of Civil Procedure 8(a)(1), i.e., that a pleading that sets forth a claim for relief “shall contain 

a statement in ordinary and concise language of facts showing that the pleader is entitled 

to relief.”  The claims did not incorporate by reference relevant factual material addressed 

by their Answer and EAL’s Complaint, nor did Respondents otherwise insert factual 

allegations in support of such claims.  For example, even if the statue in question had 

application, Paragraph 20 does not allege facts and cannot allege facts to support that 

while EAL “has provided sworn testimony to the APSC that it honors relocation policies 

for Arkansas municipalities, it has ruled that the City of Maumelle is not subject to the 

same rules as other municipalities.”  Thus, the claims must be dismissed pursuant to RPP 

9.02(a) and Arkansas Rules of Civil Procedure 8(a)(1) and 12(b)(6). 

  

C.  Answer and Motion to Dismiss Paragraph 21 of Respondents’ Counterclaim 

11. Paragraph 21 states: “EAL has violated Ark. Code Ann. § 23-3-113, which 

requires that it maintain adequate and efficient facilities to provide for the health, safety, 

and comfort of its customers without any unjust discrimination or preference.  Crystal Hill 

Road has been left in an unsafe condition, and construction could not proceed due to 

EAL’s refusal to relocate their facilities from their unsafe locations.” EAL denies all 

allegations made in Paragraph 21 of Respondents’ Counterclaim, which it submits have 

no basis in accurate facts. Pleading affirmatively, EAL states that all of its facilities remain 

in a safe condition and are not impeding current traffic or road use.  Further, to the extent 

that Crystal Hill Road may be in an unsafe condition, pertaining to EAL’s facilities (which 

situation is not supported by specific factual allegations in Paragraph 21), the fault lies 
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with the City’s pursuing the road widening for city beautification purposes while knowing 

that reimbursement for relocation of EAL’s facilities would be required, and without the 

City first committing to such reimbursement in order to facilitate the commencement of 

the work of facility relocation. 

 

12. The claims alleged in Paragraph 21 of the Counterclaim are conclusory 

statements that violate RPP 9.02(a), requiring the claim to “contain facts and information 

sufficient to fully apprise the Commission and the respondent of the facts and issues 

involved and to enable the respondent to prepare its answer to the complaint.”  The claims 

also violate the requirement found in Arkansas Rule of Civil Procedure 8(a)(1), i.e., that 

a pleading that sets forth a claim for relief “shall contain a statement in ordinary and 

concise language of facts showing that the pleader is entitled to relief.”  The claims did 

not incorporate by reference relevant factual material addressed by their Answer and 

EAL’s Complaint, nor did Respondents otherwise insert factual allegations in support of 

such claims.  For example, Paragraph 21 does not allege facts to support that EAL has 

failed to maintain adequate and efficient facilities to provide for the health, safety, and 

comfort of its customers without any unjust discrimination or preference.  There are no 

facts presented or otherwise to support that EAL is failing adequately and efficiently to 

maintain its facilities in the right-of-way in question, or that the Company’s customers are 

suffering health, safety or comfort problems in the delivery of electricity to them.  And no 

facts are alleged that EAL has discriminated against or shown a preference to any 

customer.  Thus, the claims must be dismissed pursuant to RPP 9.02(a) and Arkansas 

Rules of Civil Procedure 8(a)(1) and 12(b)(6).  
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D.  Answer and Motion to Dismiss Paragraph 22 of Respondents’ Counterclaim 

13. Paragraph 22 states: “While EAL has admitted that other municipalities 

have been provided relocation services, this has not been extended to Maumelle.  

Further, EAL has not contested relocation policies in other municipalities before the 

APSC, even when virtually identical to the ordinance currently pending before the 

Maumelle City Council. Upon information and belief, this is the first APSC Complaint EAL 

has filed against any municipality.” EAL denies all allegations made in Paragraph 22 of 

Respondents’ Counterclaim. Pleading affirmatively, EAL currently is pursuing the 

relocations requested by the City, as agreed by the parties in EAL Answer Exhibit - 1, so 

it is false to allege that EAL is not extending relocation services to the City of Maumelle.  

Further, while EAL submits generally that it has approached these issues with Maumelle 

in a manner consistent with how EAL approaches relocation requests from other 

municipalities, EAL at this time has not determined exhaustively if it ever may have 

contested or filed complaints against relocation policies of other municipalities before the 

APSC, or whether other municipalities have in effect a virtually identical franchise 

ordinance to that currently pending before the Maumelle City Council.6  Thus, based on 

currently known information and belief, EAL denies that the alleged actions or non-actions 

have been taken or that multiple municipalities have franchise agreements with EAL that 

are virtually identical to one pending before the Maumelle City Council. Also, EAL notes 

 
6 The franchise agreement between the City of Cabot and EAL appears to be similar to the one currently 
proposed for adoption by the Maumelle City Council, but the Cabot ordinance adopting that agreement was 
never officially served on EAL. EAI believes that it has not encountered a situation where, like here, EAL 
has not been able to resolve issues pertaining to requested pole relocations.   
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that Respondents in Paragraph 22 have not identified municipalities that have currently-

effective franchise agreements that are virtually identical to the franchise ordinance 

currently pending before the Maumelle City Council. Most significantly, EAL affirms that 

such issues have no legal significance with regard to the disputes in this Docket, which 

necessitate that the Commission (a) consider the current franchise agreement between 

the parties hereto in light of case precedent and (b) determine if it is unreasonable for the 

City of Maumelle to refuse to reimburse EAL for the relocation costs.  Simply put, each 

municipal franchise ordinance must be evaluated on the facts specific to that municipality, 

such as those in the instant case that support that EAL’s facilities at issue predate the 

incorporation of the City of Maumelle.  Further, EAL affirmatively states that is has 

provided relocation services to several counties and cities with those counties and cities 

providing reimbursement to EAL including the City of Little Rock, Pulaski County, and the 

City of Cabot; thus, based on information and belief, any allegation that EAL has treated 

the City of Maumelle differently than other similarly situated cities or counties is 

inaccurate. 

 

14.   To the extent Respondents are grounding their claim in Ark. Code Ann. § 

23-3-114 (concerning the granting of unreasonable preferences), it has no application to 

the disputes in this Docket and as described above would be an inaccurate 

characterization even if it did apply.  That statute pertains to granting preferences to 

customers of the utility, and does not pertain to terms of franchise agreements and their 

interpretation and implementation as between the grantor and grantee of the franchise.  

As applied more accurately, EAL has raised concerns that Respondents’ actions will 

create impacts to EAL’s customers residing outside of Maumelle having to pay the costs 
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of the City’s beautification efforts, which may be said to create an unreasonable 

preference for customers within Maumelle.  Also, the claims alleged in Paragraph 22 are 

conclusory statements that violate RPP 9.02(a), requiring the claim to “contain facts and 

information sufficient to fully apprise the Commission and the respondent of the facts and 

issues involved and to enable the respondent to prepare its answer to the complaint.”  

The claims also violate the requirement found in Arkansas Rule of Civil Procedure 8(a)(1), 

i.e., that a pleading that sets forth a claim for relief “shall contain a statement in ordinary 

and concise language of facts showing that the pleader is entitled to relief.”  The claims 

did not incorporate by reference relevant factual material addressed by their Answer and 

EAL’s Complaint, nor did Respondents otherwise insert factual allegations in support of 

such claims. For example, Paragraph 22 does not allege facts to support that EAL is 

denying relocation services to the City of Maumelle while providing them to other 

municipalities. Thus, the claims must be dismissed pursuant to RPP 9.02(a) and 

Arkansas Rules of Civil Procedure 8(a)(1) and 12(b)(6).  

 

E.   Answer and Motion to Dismiss Paragraph 23 of Respondents’ Counterclaim 

15. Paragraph 23 states: “EAL has violated Ark. Code Ann. § 23-3-115 and116 

by failing to ‘keep, erect, or use due diligence to maintain reasonably adequate facilities 

to be able to carry out contractual obligations’ to the City of Maumelle. EAL has not 

maintained this equipment in a reasonably safe manner. As such, it is subject to the 

statutory penalties provided in Ark. Code Ann. § 23-3-116.”  EAL denies all allegations 

made in Paragraph 23 of Respondents’ Counterclaim.  EAL affirmatively states that its 

facilities have been reasonably maintained and remain in a safe manner. 
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16. The claims in Paragraph 23 rely in part on Ark. Code Ann. § 23-3-116, which 

is not administered by the APSC but instead is restricted to judicial review in a court of 

competent jurisdiction. Also, the claims alleged in Paragraph 23 are conclusory 

statements that violate RPP 9.02(a), requiring the claim to “contain facts and information 

sufficient to fully apprise the Commission and the respondent of the facts and issues 

involved and to enable the respondent to prepare its answer to the complaint.”  The claims 

also violate the requirement found in Arkansas Rule of Civil Procedure 8(a)(1), i.e., that 

a pleading that sets forth a claim for relief “shall contain a statement in ordinary and 

concise language of facts showing that the pleader is entitled to relief.”  The claims did 

not incorporate by reference relevant factual material addressed by their Answer and 

EAL’s Complaint, nor did Respondents otherwise insert factual allegations in support of 

such claims. For example, Paragraph 23 does not allege facts to support that EAL has 

failed to “keep, erect, or use due diligence to maintain reasonably adequate facilities to 

be able to carry out contractual obligations to the City of Maumelle.” or that “EAL has not 

maintained this equipment in a reasonably safe manner.” Thus, the claims must be 

dismissed pursuant to RPP 9.02(a) and Arkansas Rules of Civil Procedure 8(a)(1) and 

12(b)(6) and pursuant to Rule 12(b)(1) for lack of Commission jurisdiction under Ark. 

Code Ann. § 23-3-116.   

 

F.   Answer to Paragraph 24 of Respondents’ Counterclaim 

17. With respect to paragraph 24 of Respondents’ Counterclaim, while no 

answer is required to a statement of requested relief, EAL denies that Respondents are 

entitled to any of the relief requested therein. 
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18. EAL denies all allegations in the Counterclaim except those specifically 

admitted herein and further reserves the right to plead further in this matter as may 

be necessary. 

Affirmative Defenses 

19. Further pleading affirmatively, EAL has shown above that all claims 

asserted by Respondents’ Counterclaim must be dismissed pursuant to RPP 9.02(a) and 

to Arkansas Rules of Civil Procedure 8(a)(1) and 12(b)(6) for failure to state facts upon 

which relief can be granted.  Additionally, the claims in Paragraphs 19 and 23 are subject 

to dismissal pursuant to Rule 12(b)(1) for lack of Commission jurisdiction, and the claims 

made in Paragraph 19 are moot and barred by the doctrines of estoppel by agreement 

and by contract, and failure to exhaust administrative remedies. Finally, in Paragraphs 20 

and 22, Respondents cite to statutes that have no application to the claims asserted.    

 

WHEREFORE, for the reasons set forth herein, EAL prays that the Commission 

issue a final order (a) granting the relief requested in Paragraph 14 of EAL’s Complaint, 

(b) denying all relief requested in Respondents’ Counterclaim and dismissing it with 

prejudice, and (c) awarding all other appropriate relief to which EAL may be entitled. 
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ENTERGY ARKANSAS, LLC 

By     /s/ Kimberly K. Bennett                 
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Senior Counsel 
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Trotter Law Firm, PLLC 
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AGREEMENT TO FACILITATE ROAD WIDENING IN MAUMELLE, ARKANSAS

This Agreement to Facilitate Road Widening in Maumelle, Arkansas (“Agreement")
is made and entered into as of July 20, 2021 between ENTERGY ARKANSAS, LLC, a
Texas limited liability company (“EAL") and the CITY OF MAUMELLE, ARKANSAS, a city
of the first class (“City"), collectively the (“Parties”).

WHEREAS, the City is pursuing a project to widen Crystal Hill Road and a portion
of Counts Massie Road within the City's corporate limits, with the scope of the Project
that presently is expected to entail relocation and rebuilding of at least 26 electric utility
poles with new equipment outside the existing right-of-way into a new right-of—way
acquired by the City, refacing of over one mile of associated electricity conductor, and
relocation of two 3-phase underground dips (the “Project");

WHEREAS, the Parties disagree as to whether EAL or the City has the obligation
to pay for the costs of the Project;

WHEREAS, a complaint has been submitted by EAL pursuant to Ark. Code Ann.
§ 14-200-101(c)(1) to the Arkansas Public Service Commission ("APSC" or
“Commission”) in Docket No, 21-082-C, seeking an investigation, hearing and a ruling on
the validity of Resolution No. 2021—15 passed by the City Council and dated June 21,
2021 and Resolution No. 2021-17 passed by the City Council and dated July 6, 2021;

WHEREAS, such Commission proceeding will be conducted in conformance with
the APSC Rules of Practice and Procedure, including as they pertain to discovery
requests;

WHEREAS, the Parties desire to have EAL proceed with the identified work that is
required by the City’s Project during the pendency of the complaint before the APSC; and

WHEREAS, in consideration for EAL’s willingness to proceed with the Project as
addressed herein, the Parties agree to seek resolution of the potential reimbursement to
EAL by the City of the costs of the Project as set out and agreed below.

NOW, THEREFORE, in consideration of the mutual promises made herein and
other good and valuable consideration, the receipt and sufficiency of which are mutually
acknowledged, and based upon the terms, conditions, and provisions set forth herein, the
Parties each agree as follows.

1. As recited above, EAL has filed a complaint at the APSC against the City in
Docket No. 21-082—0, pursuant to Ark. Code Ann. § 14-200-101(c)(1), to contest
Resolution Nos. 2021-15 and 2021-17, which the City may oppose.

2. The Parties will follow the Commission’s Rules of Practice and Procedure
as they pertain to discovery requests.
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3. Upon approval of this Agreement by the City Council of Maumelle and
execution of this Agreement by Mayor Caleb Norris, and upon the line of credit being
consummated pursuant to paragraph 4 below, EAL will proceed to perform the work for
the Project, beginning with vegetation clearance, that is required by the City’s Project
during the pendency of the complaint before the APSC.

4. In consideration of EAL’s agreement to proceed with performing the work
required under the Project as set forth herein, the City agrees to (i) reimburse EAL for the
actual costs thereof, which currently are estimated to be $142,453.60, should the APSC
proceeding and any appeal(s) thereof result in a determination that such reimbursement
is the City’s obligation, and (ii) obtain the line of credit referenced in paragraph 3 above
from a bank to guarantee the availability of such funds, which line of credit will be in place
and confirmed to EAL at the start of EAL’s work for the Project and continue in place until
a final decision of the APSC, the conclusion of any appeal(s) related thereto, and the
reimbursement by the City of the costs set out above should such reimbursement be
required as a result of the APSC proceeding and anyjudicial review(s).

5. The fully executed resolution of the Maumelle City Council approving this
Agreement is attached hereto as Exhibit A.

6. Each Party will pay its own costs and fees associated with the APSC
proceeding and any appeal(s) of the Commission’s decision.

7. This Agreement shall be construed and enforced in accordance with the
laws of the State of Arkansas.

8. lfany term or provision of this Agreement shall to any extent be ruled invalid
or unenforceable by a court of competent jurisdiction, the remainder of this Agreement
shall not be affected thereby and each other term and provision of this Agreement shall
be valid and enforced to the fullest extent permitted by law.

9. This Agreement contains the complete agreement of the Parties and there
are no oral or written conditions, terms, understandings or other agreements pertaining
thereto which have not been incorporated herein. Nothing in this Agreement shall in any
way be construed to impose upon either Party any obligations or restrictions not expressly
set forth herein. No amendment or modification of this Agreement shall be binding unless
in writing and duly executed by both Parties.

10. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original once executed and delivered.

11. The individuals signing this Agreement personally warrant that they have
the right and power to enter into this Agreement on behalf of EAL and the City, as the
case may be, and to undertake the obligations undertaken in this Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement pursuant to
due authority as of the day and in the year first mentioned above.
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Entergy Arkansas, LLC

Laura R. Landreaux, President and CEO
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City of Maumelle, Arkansas

Wad/[A
Caleb Norris, Mayor

Date: 74a/4-03-i
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A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MAUMELLE,
COUNTY OF PULASKI, STATE OF ARKANSAS

A RESOLUTION TO BE ENTITLED:

RESOLUTION NO. 202I-18

APPROVING AN AGREEMENT TO FACILITATE ROAD \VIDENING BETWEEN
THE CITY OF MAUMELLE AND ENTERGY ARKANSAS, LLC

WHEREAS. the City of Maumelle is committed to improw ing Cr)stal Hill Road as
previously approx ed by the Council and wishes to maintain this roadway in a safe manner pending
completed construction; and

WHEREAS. Entergy Arkansas. LLC has refused to relocate equipment in the City of
Maumelle‘s Right of War) as directed pursuant to Resolution 2021-15 in the absence of securit}
for payment of relocation costs being provided; and

WHEREAS, Entergy Arkansas, LLC has instead filed a complaint against the May or and
Cit} Council of the Cit) ofMaumelle with the Arkansas Public Sen ice Commissmn, alleging that
Resolution 2021-15 and Resolution 2021—17 are unreasonable. uniust. and unlawful, and this
action ma} take a considerable period of time to resolve: and

WHEREAS. the Cit) Council for the C it) of Maumelle finds that the Agreement with
Enterg) Arkansas. LLC attached as Exhibit A to this Resolution “ill best facilitate continued
construction “hile the Complaint before the Arkansas Public Sen ice Cornmissioa is pending:

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
MAUMELLE, ARKANSAS, AS FOLLOWS:

In order to facilitate the continued progress of the Crystal Hill Road imprm ement project,
and ensure a safe path of ingress and egress for the residents in this area. within the City of
Maumelle, the Cit) Council hereby authorizes the Mayor, or the Mayor's designee, to enter into
an Agreement substantiall) similar to the agreement attached hereto as Exhibit A.

RESOLVED this I9lh day ofJuly, 2021.

Caleb \iorris. M.a_\ or
ATTEST:

immons. Cit} Clerkreasurer
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APPROVED AS TO LEGAL FORM:

_ _ . _. . .._._ m! . 732’.

Melissa h ebs, City Atthmey

SPONSORED BY:
Mayor Norris

Mosley Saunders Mazzoni Gardner Wiliiams Tierney Shinn Holt
Yes / \/ / / / / /
No flimsy/Hr

Page 2 ofResolution 2021-18
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AGREEMENT TO FACILITATE ROAD WlDENING IN MAUMELLE, ARKANSAS

This Agreement to Facilitate Road Widening in Maumelle, Arkansas (“Agreement")
is made and entered into as of July _ 2021 between ENTERGY ARKANSAS, LLC, a
Texas limited liability company ("EAL") and the CITY OF MAUMELLE, ARKANSAS, a city
of the first class (“City"). collectively the (“Parties").

WHEREAS, the City is pursuing a project to widen Crystal Hill Road and a portion
of Counts Massie Road within the City’s corporate limits. with the scope of the Project
that presently is expected to entail relocation and rebuilding of at least 26 electric utility
poles with new equipment outside the exnsting right-of-way into a new right-of«way
acquired by the City, refacing of over one mile of associated electricity conductor. and
relocation of two 3-phase underground dips (the “Project")‘.

WHEREAS, the Parties disagree as to whether EAL or the City has the obligation
to pay for the costs of the Project.

WHEREAS. a complaint has been submitted by EAL pursuant to Ark. Code Ann.
§ 14-200-101(c)(1) to the Arkansas Public Service Commisswn ("APSC" or
“Commission') in Docket No, 21-082—0. seeking an investigation, hearing and a ruling on
the validity of Resolution No. 2021-15 passed by the City Council and dated June 21,
2021 and Resolution No. 2021-17 passed by the City Council and dated July 6, 2021;

WHEREAS, such Commission proceeding will be conducted in conformance with
the APSC Rules of Practice and Procedure, including as they pertain to discovery
requests;

WHEREAS, the Parties desire to have EAL proceed with the identified work that is
required by the City‘s Project during the pendency of the complaint before the APSC; and

WHEREAS, in consideration for EAL’s willingness to proceed with the Project as
addressed herein, the Parties agree to seek resolution of the potential reimbursement to
EAL by the City of the costs of the Project as set out and agreed below.

NOW, THEREFORE, in consideration of the mutual promises made herein and
other good and valuable consideration, the receipt and sufficiency of which are mutually
acknowiedged, and based upon the terms, conditions, and provisions set forth herein, the
Parties each agree as follows.

1. As recited above, EAL has filed a complaint at the APSC against the City in
Docket No 21~082-C, pursuant to Ark. Code Ann. § 14—200—101tc)(1). to contest
Resolution Nos. 2021-15 and 2021-17. which the City may oppose.

2. The Parties will follow the Commissmn's Rules of Practice and Procedure
as they pertain to discovery requests.

EXHIBIT
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3 Upon approval of this Agreement by the City Council of Maumelle and
execution of this Agreement by Mayor Caleb Norris, and upon the line of credit being
consummated pursuant to paragraph 4 below. EAL wrll proceed to perform the work for
the Project, beginning with vegetation clearance, that is required by the City's Project
during the pendency of the complaint before the APSC.

4. In consideration of EAL’s agreement to proceed with performing the work
required under the Project as set forth herein. the City agrees to (i) reimburse EAL for the
actual costs thereof, which currently are estimated to be $142,453.60. should the APSC
proceeding and any appeal(s) thereof result In a determination that such reimbursement
is the City's obligation, and (ii) obtain the line of credit referenced in paragraph 3 above
from a bank to guarantee the availability of such funds, which line of credit will be in place
and confirmed to EAL at the start of EAL's work for the Project and continue in place until
a final decision of the APSC, the conclusion of any appeal(s) related thereto, and the
reimbursement by the City of the costs set out above should such reimbursement be
required as a result of the APSC proceeding and any judicial review(s).

5. The fully executed resolution of the Maumelle City Council approving this
Agreement :5 attached hereto as Exhibit A

6. Each Party will pay its own costs and fees associated with the APSC
proceeding and any appealls) of the Commission’s decision.

7. This Agreement shall be construed and enforced in accordance with the
laws of the State of Arkansas.

8. If any term or provision of this Agreement shall to any extent be ruled invalid
or unenforceable by a court of competent jurisdiction, the remainder of this Agreement
shall not be affected thereby and each other term and provision of this Agreement shall
be valid and enforced to the fullest extent permitted by law.

9. This Agreement contains the complete agreement of the Parties and there
are no oral or written conditions, terms, understandings or other agreements pertaining
thereto which have not been incorporated herein. Nothing in this Agreement shall in any
way be construed to impose upon either Party any obligations or restrictions not expressly
set forth herein. No amendment or modification of this Agreement shall be binding unless
in writing and duly executed by both Parties.

10. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original once executed and delivered.

11. The individuals signing this Agreement personally warrant that they have
the right and power to enter into this Agreement on behalf of EAL and the City, as the
case may be, and to undertake the obligations undertaken in this Agreement.

IN WITNESS WHEREOF, the Parties have executed this Agreement pursuant to
due authority as of the day and in the year first mentioned above.
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City of Maumelle, Arkansas

Caleb Norris, Mayor

Date:
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LENDER BENEFICIARY:
BANK OZK ("Bank") Name
(Physical address ofBranclt issuing letter ofcredii) ENTERGY ARKANSAS. LLC
4846 N HILLS BLVD Address:
NORTII LITTLE ROCK. AR HI [6 425 W CAPITOL AVE #27

LITTLE ROCK, AR 7220i
(800) 4376386

Phone ti: 800-368-3749 SStt‘:
CUSTOMER: Letter of Credit If: 2I0704l512
Name Opening Date: 07/231202I
CITY OF MAUMELLE. ARKANSAS
Address: Expiration Date: 07/23/2022
550 EDGEWOOD DR
MAUMELLE. AR 72l I3 Letter ofCrcdtt Amount. “43,000.00

Phone It' SSI:

STANDBY IRREVOCABLE LETTER OF CREDIT
Lender indicated above (“Lender“) hereby establishes at the request and for the account of Customer a Standby lrrevocablc
Letter of Credit (“Letter of Credit“) in favor of Beneficiary for a sum or sums not exceeding the aggregate amount of ONE
HUNDRED FOR'I‘Y-THREE & OOJ'IOO DOLLARS (SI43.000,00) These fitnds shall be made available to Beneficrary against
Lender's receipt front Beneficiary of drafts drawn at sight on Lender at its address indicated above (or such other address that
Lender may provide Beneficiary with written notice of in the future) during regular business hours and accompanied by the
signed written statements or documents indicated bclow

WARNING T0 BENEFICIARY: PLEASE EXAMINE THIS LETTER OF CREDIT AT ONCE IF YOU FEEL
UNABLE TO MEET ANY OF ITS REQUIREMENTS. EITHER SINGLY OR TOGETHER. YOU SHOULD CONTACT
YOUR CUSi'OMER IMMEDIATELY TO SEE IF THE LETTER OF CREDIT CAN BE AMENDED. OTHERWISE. YOU
WILL RISK LOSING PAYMENT UNDER THIS LETTER OF CREDIT FOR FAILURE TO COMPLY STRICTLY WITH
ITS TERMS AS WRITTEN.

l. DRAFT TERMS AND CONDITIONS
Lender shal'.‘ honor the drafts submitted by Beneficiary under the follovnng terms and conditions

Upon Lender's honor of such drafts and payment to the Beneficiary, Lender. once the full amount of credit available
under this Letter of Credit has been drawn, shall be fully discharged of its obligations under this Letter of Credit and shall
not thereafter be obligated to make any further payments under this Letter of Credit tn respect of such demand for payments
to Beneficiary or any other person. Ifa non-conforming demand is made. Lender shall notify Beneficiary of its dishonor on
or before the time mentioned in Section 5 below.

Belief-nary shalt have no recourse against Lender for any amount paid under this Letter of Credit alter Lender honors
any draft or other document which complies strictly with this Letter of Credit. and which on its face appears othervnsc in
order but which is signed. issued. or presented by any party or under the name ofany party purporting to act for Beneficiary.
purporting to claim through Beneficiary. or posing as Beneficiary. By paying to Beneficiary an amount demanded in
accordance with this Letter of Credit, Lender makes no representation as to the correctness of the amount demanded and
Lender shall not be .iable to Beneficiary or any other person for or in respect to any airount so paid or disbursed for any
reason whatsoever, including. Without limitation. any nonapplication or misapplicalion by Beneficiary of the proceeds of
such payment. By presenting upon Lender or a confirming banlt. Beneficiary certifies that Beneficiary has not and will not
present upon the other. unless and until Beneficiary meets with dishonor. Beneficiary promises to return to Lender and
confirming bank any funds received by Beneficiary in excess of the Letter of Credit's maximum drawing amount.

2. USE RESTRICTIONS
All drafts must be marked “DRAWN UNDER STANDBY IRREVOCABLE LETTER OF CREDIT N0 2l07041512", and
the dollar amount requested shall be indicated on the draft. Only Beneficmry or Beneficiary's Transferee (only if
transferable) may cemplcte a draft and accompanying statements or documents required by this Letter of Credit and make a
draw under this Letter ofCredit. This original Letter ofCrcdir must accompany arty draft drawn hereunder

Partial draws E are permitted D are not permitted under IIIIS Lener of Credit. Lender‘s honor of a partial draw shall
correspondingly reduce the amount of credit available under this Letter oI'CrediL Foilowrng a partial draw. Lender shall
retunt this original Letter of Credit to Beneficiary with the partial draw noted thereon; in the alternative. and in HS sole
discretion. Lender may issue a substitute Letter of Credit to Beneficiary in the amount shown above less any partial
draw(s)

J. PERMITTED TRANSFEREES
C} This Letter of Credit may be transferred by Benefictary upon providing Lender with prior written notice of the transfer

The Transferee shall be deemed the new Benefitiary of this Letter of Credit and the documents of the Transfcrcc.
including drafts motored under this Letter of Credit are to be processed by Lender (or any intermediary) without the
original Benclicmry‘s intervention and Without any further responSIbility on Lender's part to the original Beneficiary

E The right to draw under this Letter ofCredit shall be nontransferable. except for:
A A transfer (in its entirety. but not in part) by direct operation oflaw to the original Beneficiary-‘5 administrator. executor.

bankruptcy trustee. rccciver. itqutdator. successor. or other representat vcs at law. and

until I
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Lender may provide Beneficiary with written notice of in the future) during regular business hours and accompanied by the
signed written statements or documents indicated bclow

WARNING T0 BENEFICIARY: PLEASE EXAMINE THIS LETTER OF CREDIT AT ONCE IF YOU FEEL
UNABLE TO MEET ANY OF ITS REQUIREMENTS. EITHER SINGLY OR TOGETHER. YOU SHOULD CONTACT
YOUR CUSi'OMER IMMEDIATELY TO SEE IF THE LETTER OF CREDIT CAN BE AMENDED. OTHERWISE. YOU
WILL RISK LOSING PAYMENT UNDER THIS LETTER OF CREDIT FOR FAILURE TO COMPLY STRICTLY WITH
ITS TERMS AS WRITTEN.

l. DRAFT TERMS AND CONDITIONS
Lender shal'.‘ honor the drafts submitted by Beneficiary under the follovnng terms and conditions

Upon Lender's honor of such drafts and payment to the Beneficiary, Lender. once the full amount of credit available
under this Letter of Credit has been drawn, shall be fully discharged of its obligations under this Letter of Credit and shall
not thereafter be obligated to make any further payments under this Letter of Credit tn respect of such demand for payments
to Beneficiary or any other person. Ifa non-conforming demand is made. Lender shall notify Beneficiary of its dishonor on
or before the time mentioned in Section 5 below.

Belief-nary shalt have no recourse against Lender for any amount paid under this Letter of Credit alter Lender honors
any draft or other document which complies strictly with this Letter of Credit. and which on its face appears othervnsc in
order but which is signed. issued. or presented by any party or under the name ofany party purporting to act for Beneficiary.
purporting to claim through Beneficiary. or posing as Beneficiary. By paying to Beneficiary an amount demanded in
accordance with this Letter of Credit, Lender makes no representation as to the correctness of the amount demanded and
Lender shall not be .iable to Beneficiary or any other person for or in respect to any airount so paid or disbursed for any
reason whatsoever, including. Without limitation. any nonapplication or misapplicalion by Beneficiary of the proceeds of
such payment. By presenting upon Lender or a confirming banlt. Beneficiary certifies that Beneficiary has not and will not
present upon the other. unless and until Beneficiary meets with dishonor. Beneficiary promises to return to Lender and
confirming bank any funds received by Beneficiary in excess of the Letter of Credit's maximum drawing amount.

2. USE RESTRICTIONS
All drafts must be marked “DRAWN UNDER STANDBY IRREVOCABLE LETTER OF CREDIT N0 2l07041512", and
the dollar amount requested shall be indicated on the draft. Only Beneficmry or Beneficiary's Transferee (only if
transferable) may cemplcte a draft and accompanying statements or documents required by this Letter of Credit and make a
draw under this Letter ofCredit. This original Letter ofCrcdir must accompany arty draft drawn hereunder

Partial draws E are permitted D are not permitted under IIIIS Lener of Credit. Lender‘s honor of a partial draw shall
correspondingly reduce the amount of credit available under this Letter oI'CrediL Foilowrng a partial draw. Lender shall
retunt this original Letter of Credit to Beneficiary with the partial draw noted thereon; in the alternative. and in HS sole
discretion. Lender may issue a substitute Letter of Credit to Beneficiary in the amount shown above less any partial
draw(s)

J. PERMITTED TRANSFEREES
C} This Letter of Credit may be transferred by Benefictary upon providing Lender with prior written notice of the transfer

The Transferee shall be deemed the new Benefitiary of this Letter of Credit and the documents of the Transfcrcc.
including drafts motored under this Letter of Credit are to be processed by Lender (or any intermediary) without the
original Benclicmry‘s intervention and Without any further responSIbility on Lender's part to the original Beneficiary

E The right to draw under this Letter ofCredit shall be nontransferable. except for:
A A transfer (in its entirety. but not in part) by direct operation oflaw to the original Beneficiary-‘5 administrator. executor.

bankruptcy trustee. rccciver. itqutdator. successor. or other representat vcs at law. and

until I
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B The iirst tmmediate transfer (in its entirety, but not In part) by such legal representative to a third party after expressapproval ot'a governmental bodv (JudlClal, administrative, or executive)

. ’l'RANSH-IRl-i I'S REQI'IRED DOCIIMEN'I‘S

6.

When the presenter is a permitted Transl‘eree uttder paragraph 3 above. the documents rcquncd for a dra“ shall include'

A All documents required elsewhere in this Letter of Credit. except that such documents titust be in the name ol etther theoriginal Beneficiary or the presenting Transferce permuted by paragraph 3. and
13 When the presenter ts a permitted Transferee under paragraph 3 A or a third party under 3 B a centtied cop) ot‘ the oneor more documents which shou the presenter's authority to claim through or to act wnh authority for the ongtnalBetiel'tcwr)

THIINC OI" DISIIONOR
Lntler no c.rcumstances shall lender be precluded from rel) ing upon any reason for dishonor given In a communication\thich Beitei'ic ary or the presenter receives mthtn three (3) Banking Days after I under has received the last documentforming part of Isenel‘tctary's presentment (the "Three.l)ay l’criod"l. Lender shall be entitled to rely upon any such reasonwithout regard to either (i) the timing of any presentment made before the Expiration Date, or In) the timing mSldc theThree Day Period of any preliminary collllllunlC-1li0n(5) front Lender conceniing the dishonor dectsion itselfor any reasonfor dishonor. For any such reason so given during the Three-Day Period. Lender shall be COHCIUSIVL‘I)‘ deemed to have metthe "reasonable time". "Without delay". and other timing requirements as the UCP (as hereinafter defined) may imposeThe Expiration Date shall not be extended to accomitiodate a presentment made less than three (3) Banking Days prior tothe Fxptration Date. and Beneficiary shall not be entitled to submit a draw request or provrdc Lender \nth any documentsin support of a dran- afler the Expiration Date hereof Furthermore. Lender shall ttot be required to communicate adishonor decision or “5 reasons within a time less than the Three-Day Period Banking Day." shall mean an) day on whrehLender is regularly open to conduct letter of credit busmess.

COMP! l-\\'( E BL RDEN
Under ito ct‘cmistanccs shall lender he held rcsponsrble for any mp055lbilll)‘ or other difficult)- ll' ac'ttevtttg strictcompliance with the requirements ot'this Letter of Credit precise) as wntteii BenefiCtary understands and acknowledgesit) that .inless and until the present wording of lhlS Letter of Credit ts amended “11'! Lender's pttor written consent. the:.irden ol contplyng striciiy \Vllh such herding remains solely upon Bencl'iCiary, and (ti) that Lender ts relying upon thead; ofsuch attiendmcnt as constituting Beneficiary's initial and continued approval nfsttch ttording

SON-SI“ l-IRABIIJ'I'Y
If any aspect of this Letter of Credit ts ever declared unenforceable for any reason by any court or governmental bodyliavmg Jurisdiction, Lender‘s entire engagement under this letter of Credit sha.. be deemed nut! and mid, and both I cndcrand Ilenel'icary shall be restored to the posttion each would have occupied with all rights available as though this Letter ofCredit had never occurred This non-severabilily provrston shall override all other proviStons in this Letter of Credit.regardless “here such prot'tstons appear within the body ofthe Leltcr ofCredit

CHOICE OF LMWJl 'RISDICI‘ION
The Uniform Customs and Practices for Documentary Credits. 200? RcViston. ICC Publication No 600 (liereinbefore andlteretnaller called the “UCP"i shall in till respects be deemed a part hereof as i'ul.) as tl' ncorporaied herein and shall appl)to this Letter DrCrdd‘l This Letter ol‘Crcdii shall be governed by and construed in accordance “1th the tons ol' the Stateof Arkansas. United States of America. except to the extent such Inns are inconsistent With the UCP Lender andBenefictar} consent to the urtsdictton and venue ol'an} court located in the State of Arkansas in the event of any .egtilproceeding under this Letter ofCredtt.

EXPIRA'I'lOV
Subject to the prortstons of paragraph 5 ol'thts Letter of Credtt. Lender hereby agrees mili Beneficiary that dtalts dramiunder and in compliance Wllh the terms oftlits Letter of Credit WI" be duly honored il'presentcd to the l outlet on or beforethe Iptratton Date

j lmat
LLNDI R

' I.l' ROCK \l-\RKFT PR' SIOIINT

ENDORSEMENT 0F DRA Fl'S DRAWN:

Amount AmountIggy Nettottnled Br tn Words ttt Figures

't. T_'t. ! in
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