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BEFORE THE 
ARKANSAS PUBLIC SERVICE COMMISSION 

 

 

ENTERGY ARKANSAS, LLC,   ) 
Complainant      ) 
       ) 
v       ) DOCKET NO. 21-082-C 
       ) 
CITY OF MAUMELLE, ARKANSAS;  ) 
MAYOR CALEB NORRIS IN HIS   ) 
OFFICIAL CAPACITY; MAUMELLE CITY ) 
COUNCIL AND ITS MEMBERS IN THEIR ) 
OFFICIAL CAPACITIES: STEVE   ) 
MOSLEY, KEN SAUNDERS, R.J.   ) 
MAZZONI, CHAD GARDNER, TERRY  ) 
WILLIAMS, MICHAEL TIERNEY, DOUG  ) 
SHINN, AND JESS HOLT    ) 
Respondents and Counterclaimants  ) 
 
 

RESPONSE TO MOTION TO DISMISS COUNTERCLAIM 
 

 Comes the City of Maumelle, Arkansas; Mayor Caleb Norris in his Official 

Capacity; Maumelle City Council and its named members in their official capacities 

(hereinafter referred to as “the City of Maumelle” or “Respondents”) herein, by and 

through its City Attorney, Melissa Krebs, and for its Response to Motion to Dismiss 

Counterclaim filed in this matter by Entergy Arkansas, LLC (hereinafter referred to as 

“EAL”), states as follows: 

 1. EAL argues that the City of Maumelle’s counterclaims should be 

dismissed because this Commission does not have jurisdiction over counterclaims 

stated, that the City of Maumelle’s claims are moot or barred by the doctrines of 

estoppel by agreement or contract, and other statutes cited are not applicable to the 
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claims asserted.  “In testing the sufficiency of a complaint on a motion to dismiss, all 

reasonable inferences must be resolved in favor of the complaint, and all pleadings are 

to be liberally construed.”  Steele v. Thurston, 2020 Ark. 320, 4, 609 S.W.3d 357, 360 

(2020). For the reasons that will be stated below, this Motion should be denied as this 

Commission has broad jurisdiction to regulate public utilities within the State of 

Arkansas and ensure that they follow the laws of this state.  The City of Maumelle has 

not agreed to waive any claims pursuant to Ark. Code Ann. §14-200-110, and the City 

has stated sufficient facts to apprise both the Commission and EAL of its claims, 

evidenced by the fact that EAL was able to prepare a 14-page Answer and Motion to 

Dismiss discussing this factual situation in detail.  In support of this Response, the City 

of Maumelle incorporates by reference its previously filed Answer and Counterclaim, as 

well as the Resolutions of the City of Maumelle that have been filed as Exhibits by EAL 

in this docket. 

 2. The APSC has broad jurisdiction to consider “All matters pertaining to the 

regulation and operation of all: . . . (xiv) Electric lighting companies and other 

companies furnishing gas or electricity for light, heat, or power purposes.”  Ark. Code 

Ann. § 23-2-302(a)(1)(A)(xiv).  The APSC is also given the specific “power to: . . . (3) 

Ascertain and fix adequate and reasonable . . . rules, practices . . . to be furnished, 

imposed, observed, and followed by any or all public utilities.”  Ark. Code Ann. § 23-2-

304(a)(3).  “Any . . . municipality, any customer of a public utility, any person unlawfully 

treated by a public utility, or any public utility unlawfully treated by a customer, may 

complain to the commission in writing.”  Ark. Code Ann. § 23-3-119 (a)(1).  This 
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jurisdiction was discussed at length in Hempstead County Hunting Club, Inc. v. 

Southwestern Elec. Power Co.,  2011 Ark. 234, 385 S.W.3d 123 (2011).  In that case, 

the court found that the APSC must hear such complaints in order to satisfy the 

requirement to exhaust administrative remedies.  “This conclusion comports with our 

consistent holdings that administrative agencies are better equipped than courts- by 

specialization, insight through experience, and more flexible procedures- to determine 

and analyze underlying legal issues affecting their agencies.”  Id. at 129.  Ark. Code 

Ann. §14-200-110 regulates the practices of utilities and the requirement that a utility 

operating under a franchise agreement furnish information to a municipality regarding its 

business and records.  The disregard of this obligation is unlawful, and this is the 

appropriate forum to address the utility’s unlawful action.   

 3.  Paragraphs 3 and 4 deny that EAL has refused to respond to the City of 

Maumelle’s request for information.  It is undisputed that EAL has been served with a 

copy of Resolution 2021-17 of the  Maumelle City Council.  It is a key subject of their 

original complaint in this docket, and it was attached thereto.  EAL Complaint Exhibit-5. 

It is undisputed that this Resolution ordered EAL to provide information regarding its 

business records.  “It purports to order EAL to produce enumerated documents that the 

City contends are related to the Project and the dispute identified herein.”  EAL 

Complaint, p. 7, para. 11.  It is also undisputed that EAL has never provided those 

documents to the City of Maumelle.  As of the date of this filing, they have provided no 

business records at all.  Their Answer and Motion to Dismiss admit that they have 

refused to supply documents in the absence of discovery requests.  Accordingly, they 

APSC FILED Time:  8/31/2021 8:00:04 AM: Recvd  8/30/2021 4:33:25 PM: Docket 21-082-C-Doc. 7



4 
 

have refused to obey the directive of Ark. Code Ann. §14-200-110.  At the time of the 

request, no Complaint with the APSC had been filed.  Ark. Code Ann. §14-200-110 sets 

out a procedure for requesting records, and it does not require a Complaint or discovery 

filings.  It requires a resolution, and only a resolution, by the City Council.  EAL is clearly 

in violation of this Arkansas law and should be directed to comply, regardless of 

whether the City of Maumelle files discovery requests in this docket.  EAL’s refusal to 

comply with a mandate of Arkansas law should be sanctioned.  A utility granted an 

exclusive right to provide essential services should, at the very least, be willing to 

cooperate with a municipality in providing business records.  This refusal has been 

frivolous and a waste of taxpayer resources. 

 4. Paragraph 5 of EAL’s Answer and Motion to Dismiss Counterclaim again 

states that the APSC is without jurisdiction because Ark. Code Ann. §14-200-110 is not 

one that the APSC administers.  EAL cites no authority for this statement.  As stated 

above in paragraph 2, the APSC has broad jurisdiction to regulate “All matters 

pertaining to the regulation and operation of all: . . . (xiv) Electric lighting companies and 

other companies furnishing gas or electricity for light, heat, or power purposes.”   

 5.  Paragraph 6 of EAL’s Answer and Motion to Dismiss Counterclaim 

discusses the “Agreement to Facilitate Road Widening in Maumelle, Arkansas,” 

attached as EAL Answer Exhibit-1.  EAL required that the City include the following 

language in that Agreement, “The Parties will follow the Commission’s Rules of Practice 

and Procedure as they pertain to discovery requests.”  EAL specifically refused to enter 

into the Agreement or relocate their poles and equipment without this language.  
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Nevertheless, this language does not waive the City’s counterclaim and requests with 

respect to Resolution 2021-17.  That resolution is independent of the discovery 

procedures, and the present docket did not exist at the time of the request.  EAL acted 

in violation of Arkansas law and continues to do so.  The obligation to provide 

information preceded this docket and preceded the Agreement by which EAL finally 

agreed to relocate their equipment for a public right-of-way project.  There was no 

agreement to waive the City’s right to order the production of business records provided 

in Ark. Code Ann. §14-200-110. 

 6. Paragraph 7 argues that the City has a duty to exhaust administrative 

remedies before filing a complaint with the APSC regarding their unlawful failure to 

provide information required by state statute.  As stated above, Ark. Code Ann. §14-

200-110 does not require any complaint procedure or discovery procedure in order for a 

municipality with a franchise agreement to Order the production of records by resolution 

of its City Council.  These additional “requirements” EAL has imposed are of their own 

creation.  There was no pending matter between the City of Maumelle and EAL at the 

time of passage of Resolution 2021-17.  There is no legal authority cited that has any 

application to the present situation. 

 7.  Paragraph 8 argues that the City of Maumelle did not state sufficient facts 

concerning the information requested, the date and manner in which it was requested, 

and the date of refusal.  This argument ignores the fact that there was a Resolution 

specifically ordering the production of information, which has been the subject of all 

pleadings at issue.  RPP 9.02(a) does not state any particular paragraph of a pleading 
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that must contain all factual allegations concerning an issue.  All of the facts concerning 

this failure to provide information are discussed throughout the City of Maumelle’s 

overall pleading, the “Answer and Counterclaim.”  Repeating the facts again in each 

paragraph would have been repetitive and served no purpose.  The complaint is to 

contain “facts and information sufficient to apprise the Commission and the respondent 

of the facts and issues involved and to enable the respondent to prepare its answer to 

the complaint.”  It is evident that the facts stated were sufficient to allow EAL to prepare 

their lengthy and detailed response; accordingly, the complaint is sufficient. 

 8. Paragraph 9 of EAL’s Answer and Motion to Dismiss primarily makes 

factual arguments that are inappropriate for a Motion to Dismiss.  For purposes of a 

Motion to Dismiss, all facts stated in the complaint are assumed to be true.  “In 

determining whether to dismiss a complaint for failure to state facts upon which relief 

could be granted, it is improper for the trial court to look beyond the complaint.”  Rippee 

v. Walters, 73 Ark. App. 111,114, 40 S.W.3d 823, 825 (Ark. 2011).  Further, City of 

Maumelle’s Answer specifically stated that Neumeier testified regarding “county and 

municipality regulations that mandate non-reimbursed utility relocation.”  Answer and 

Counterclaim, p. 3-4, para. 5.  EAL’s statements its Motion to Dismiss ignore this portion 

of testimony.  EAL also states that their equipment predates the City of Maumelle’s 

incorporation.  This again assumes facts not in evidence and any consideration of such 

facts is inappropriate for a Motion to Dismiss. 

 9. Paragraph 10 states that Ark. Code Ann. § 23-4-103 has no application to 

the present case because it concerns actions taken by a public utility with regard to its 
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customers.  This ignores the fact that the City of Maumelle is an EAL customer.  The 

City of Maumelle pays for the provision of electricity for more than a half dozen City 

facilities as well as street lights throughout the City.  Just as other municipalities are 

customers of EAL, the City of Maumelle is also a large-scale customer of EAL.  While 

agents for EAL represent that other large-scale customers are offered incentives that 

allow them to receive installations and relocations as an incentive for building and 

development, no such incentives are available to the City of Maumelle.  Paragraph 10 

also alleges that the City does not state sufficient facts.  At this stage, EAL has denied 

the City of Maumelle’s request for more specific information; however, EAL has 

provided the sworn testimony quoted above regarding honoring municipal relocation 

policies.  Sufficient facts have been stated to apprise EAL of the complaint and allow 

them to respond. 

 10. Paragraph 11 again argues facts outside the scope of the Counterclaim, 

which is not appropriate for a Motion to Dismiss.  Although EAL repeatedly argues that 

the project on Crystal Hill Road is a “beautification” project, this is a misrepresentation 

of the project at issue, and there are no facts that support this mischaracterization.  This 

project was undertaken to widen the road to create a safer route and to assist in an 

untenable traffic situation in this area.  It is for the health and safety of the public and will 

benefit all who travel the route, whether a citizen of Maumelle or not.  This project was 

left with large drop off areas and lane closures as a result of EAL’s refusal to relocate its 

equipment prior to being paid for relocation costs.  Rather than address this situation 

through the present procedure, court action, or through appeals to the City Council, EAL 
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simply refused to relocate its equipment in the Right of Way belonging to the City of 

Maumelle and being used pursuant to a franchise agreement that states they may not 

block a public right of way.  This resulted in the project being halted at a dangerous 

stage in construction.   

 11.  Paragraph 12 of EAL’s Answer and Motion to Dismiss again argues that 

sufficient detailed facts are not included in the Counterclaim.  As stated above, 

pleadings stating a complaint are to be liberally construed.  Sufficient facts were stated 

to allow EAL to respond to this Counterclaim and to apprise the APSC of the situation at 

hand, namely that EAL’s refusal to relocate its equipment created a hazardous situation.  

Specifically, Ark. Code Ann. § 23-3-113(b) states: “Every person, firm, or corporation 

engaged in a public service business in this state shall establish and maintain adequate 

and suitable facilities, safety appliances, or other suitable devices and shall perform 

such service in respect thereto as shall be reasonable, safe, and sufficient for the 

security and convenience of the public and the safety and comfort of its employees, 

and, in all respects, just and fair, and without any unjust discrimination or preference.”  

The manner of maintenance of these facilities was neither safe, nor did it provide for the 

security and convenience of the public.  These allegations were clear, and EAL was 

certainly able to respond.  The City has also stated facts sufficient to allege preferences 

shown to other similarly situated municipal customers, which are addressed in some 

detail in EAL’s Answer and Motion to dismiss. The Answer and Counterclaim gave 

sufficient notice and factual allegations for these responses to be created. 
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 12. Paragraph 13 again goes into detailed factual statements and arguments, 

including whether their interpretation of the City of Maumelle’s counterclaims are true or 

false.  This is not an appropriate consideration for a Motion to Dismiss, in which all 

allegations stated in the Complaint are presumed to be true.  EAL is not providing 

relocation services, the City of Maumelle is agreeing to pay for those services if required 

by a ruling of this body and any subsequent appeals.  EAL admits that the relocation 

policy in place in the City of Cabot, requiring them to pay for required relocations, is 

virtually identical to the one the City of Maumelle has proposed and they have never 

challenged this policy.  This ordinance has been in place in Cabot, as a matter of public 

record, since 2019.  EAL certainly had notice of this being their policy and did not 

contest it.  Accordingly, the City of Maumelle is being treated less favorably than other 

municipal customers of EAL.  EAL further states that it does not even know whether it 

has ever treated another municipality the same way it is currently treating the City of 

Maumelle.  By implication, this statement indicates that EAL has no consistent policies 

for its treatment of municipal customers and accordingly, does show preferences.  

Although EAL alleges that other municipalities have reimbursed EAL for portions of 

relocation costs, there are no such facts in evidence and no information has been 

provided to the City of Maumelle.  This is a disputed factual issue and thus 

inappropriate for a Motion to Dismiss. 

 13. Paragraph 14 again asserts that the City of Maumelle is not a customer of 

the utility, EAL.  It also contends that Ark. Code Ann. § 23-3-114 does not apply to 

municipalities in terms of the services provided to them.  The language of that section 
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specifically states, “No public utility shall establish or maintain any unreasonable 

difference as to rates or services, either as between localities or as between classes of 

service.”  Ark. Code Ann. § 23-3-114(a)(2).  Relocation services are services provided 

by a utility.  The purpose of this section is to provide equitable treatment among 

customers and localities.  EAL states that paying for relocation of facilities for Maumelle 

is an unreasonable preference because it is for a “beautification project.”  Again, this is 

a complete mischaracterization.  This is a road-widening project to improve traffic and 

public safety and thus is within the police power of the City of Maumelle.  There is no 

evidence otherwise, and again, disputed issues of fact are not appropriate for resolution 

in a Motion to Dismiss. EAL has stated, via prior sworn testimony, that they provide 

unreimbursed relocation services when required by other municipal policies in the state 

of Arkansas. 

 14. Paragraph 15 states only a denial of the City of Maumelle’s allegation that 

its facilities have not been maintained in a safe manner and in keeping with the 

Franchise Agreement with Maumelle; accordingly, no response here is required on this 

factual issue. 

 15.  Paragraph 16 states that Ark. Code Ann. § 23-3-116 restricts review of 

that statute to courts of competent jurisdiction.  While that statute does provide 

jurisdiction in the courts, it is notable that this statute was adopted in 1919.  Acts of 

1919, Act 264, § 1.  It does not state that jurisdiction is exclusive to the courts or that the 

APSC cannot hear complaints under this section as an administrative remedy. 

Subsequently, the following language was included in Ark. Code Ann. § 23-3-119(a)(2), 
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“Any consumer or prospective consumer of any utility service may complain to the 

commission with respect to the service, furnishing of service, or any discrimination with 

respect to any service or rates.”  The Arkansas Supreme Court discussed this change in 

Hempstead County Hunting Club, Inc. v. Southwestern Electric Power Co., 2011 Ark. 

234, 9, 385 S.W.3d 123, 129 (2011).  There, the court stated, “The general assembly 

extended the PSC’s quasi-judicial authority to adjudicate complaints arising from the 

public utility statutes, rules, regulations, and orders of the PSC . . . . Prior to the 

legislature’s amendment of the statute in 1985, the PSC was authorized to act pursuant 

to legislative authority only when the action was ‘generally and prospectively in the 

interest of the public.’”  Id.  Based on jurisdictional changes for the APSC, it does now 

have jurisdiction to hear such individual disputes, and the language of Ark. Code Ann. § 

23-3-116 does not state that the APSC shall not have jurisdiction in such a case.  No 

case law has been cited or could be located on this issue. 

 16.   The remaining portions of EAL’s Answer and Motion to Dismiss are 

general denials related to both claims and a prayer for relief, as well as a summary of 

other arguments addressed above.  As such, they require no additional response.  

 
 WHEREFORE, for the reasons stated above, the City of Maumelle prays that the 

Commission enter an order denying EAL’s Motion to Dismiss its Counterclaims, and for 

all other appropriate relief to which the City of Maumelle may be entitled. 

 

 Respectfully Submitted, 

      The City of Maumelle, Arkansas, 
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      Mayor Caleb Norris, and 
      The members of the Maumelle City Council  
      In their official capacities 
 
      By: /s/ Melissa C. Krebs 
      Melissa C. Krebs, Ark. Bar. No. 98129 
       City Attorney, Maumelle 

550 Edgewood Drive 
      Maumelle, Arkansas 72113 
      Phone (501) 851-2500   
      Fax (501) 851-6738 
      melissakrebs@maumelle.org 
       
  

 
CERTIFICATE OF SERVICE 

 

This is to certify that I, Melissa C. Krebs, on this 30th day of August, 2021, have served 
all registered parties’ representatives by electronically filing the foregoing pleading with 
the APSC’s electronic filing system. 
 
 
      /s/ Melissa C. Krebs     
      Melissa C. Krebs 
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